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1.0
INTRODUCTION
The Council has responsibility for enforcing a range of legislation. Enforcement is carried out by all regulatory services and by many other areas of the Council, including Crime and Disorder, Cleansing and Housing. Enforcement action to secure monies owed to the Council is also undertaken.  Each service involved with taking legal action has had its own arrangements and protocols to achieve this. 

Members of the public and business owners are entitled to understand what type of legal action could be taken against them and when this may be taken. The principals of this are contained within the Enforcement Concordat, which this Council has signed.  The Enforcement Concordat includes measures to promote fairness but it does not contain detail regarding how and when enforcement will be undertaken, nor does it include arrangements to ensure consistency across the Council.

This enforcement policy has been produced following liaison with section heads and consultation with businesses and service user groups, section 1 includes general principals of enforcement that refer to all enforcement, followed by service sections detailing specific arrangements for specific areas of responsibility.  In many cases the service specific arrangements includes guidance from a relevant national body (for example the HSE or the FSA) or from a Government department.  

1.1
PRINCIPLES WE FOLLOW

In most cases our Officers will act in an informal way when dealing with those who have duties under the law. Officers may offer information, advice, support, and keep relevant parties informed of the current situation, either face to face, in writing or over the telephone. However, Officers may also use formal action to secure compliance with legal requirements or the remedying of defects or statutory nuisance.  Formal action is described later. 


If enforcement action is necessary, it will be appropriate and will depend on the seriousness of the breach of the law.  Decisions will take into account the principles of good enforcement set out in the Enforcement Concordat, which this Council has signed.  These principles are:


Standards


We will consult businesses and other interested parties on the development of clear standards, which set out levels of service and performance that residents of, businesses within, and visitors to the district, can expect to receive.  Each year we will publish details of our performance against these standards.


Openness


We will provide information and advice in plain language on the rules that we apply.  Where necessary and if possible, translations will be provided. We will disseminate it as widely as possible.  We will be open about how we work, including any charges we set. On such matters as charges, we will consult businesses, other organisations, the voluntary sector, and residents of, and visitors to, the district.

Helpfulness

We believe that prevention is better than cure and that our role therefore involves actively working with business, especially small and medium sized business, to advise on and help with compliance with the law.  We also believe in taking the same approach in our dealings with residents of, and visitors to, the district.

We will provide a courteous and efficient service.  Our staff will identify themselves by name or identification number.  We will provide a contact point and telephone number for future dealings with us.  We will encourage all those who have dealings with us to ask us for advice and information.

We will deal efficiently and promptly with applications for approvals etc.  Wherever possible we will ensure that our services are effectively organised to avoid unnecessary overlaps and time delays.

Complaints about our service

Regulators are accountable to the public for their actions.  This means that enforcing authorities must have policies and standards against which they can be judged, and an effective and easily accessible mechanism for dealing with comments and handling complaints.

We will provide well-publicised, effective and timely complaint procedures that are easily accessible to all who have dealings with us.

If disputes cannot be resolved we will explain the right of complaint or appeal, giving details of the process and timescales involved.

Proportionality

We will make compliance as straightforward as possible by ensuring that any action we require is proportionate to the risks.  As far as the law allows, we will take account of the circumstances of the case and the attitude of the individual concerned.

We will take particular care to work with small businesses, community and voluntary groups and individual residents so that they can meet their legal obligations without heavy cost where practicable.

Consistency

We will carry out our duties in a fair, equitable and consistent manner.

Inspectors are expected to exercise judgement in individual cases but we will have arrangements in place to promote consistency, including effective liaison with other authorities and enforcement bodies through schemes such as those operated by the Local Authorities Coordinators of Regulatory Services (LACORS).

Charging                                                         


In certain cases such as The Housing Acts, the authority can charge for the service of a notice.  The person receiving the notice is liable to pay the charge. 


Costs of Prosecution or Recovery 


If a matter proceeds to court and the Council is successful we can apply for our costs in bringing the matter to court. It is a matter for the court as to how it assesses/awards those costs. In recovering monies owed to the Council the costs of any action to recover the monies, including bailiff fees etc may be included.                                   

1.2
SHARED ENFORCEMENT RESPONSIBILITIES

The majority of enforcement functions will be the responsibility of our own Officers, but there may be occasions where there is a shared enforcement role, or we may need to transfer the case details to another enforcement body for their further action.  
1.3
SCOPE OF THIS DOCUMENT


This document applies to all our areas of responsibility.

1.4
ENFORCEMENT ACTION


Enforcement action may take the following forms:



No further action

Advice



Verbal warning



Written warning

To invite an application to regularise a particular breach



Service of statutory notice



Demand for payment



Work in default



Formal caution



Prosecution



Fixed penalty tickets



Amendment or Revocation of a licence


Enforcement visits will be made at appropriate times in accordance with the nature of the business. If possible 24 hours notice will be given for entry to domestic premises where this does not prejudice the purpose of the inspection.

1.5       FAIRNESS AND PREVENTION OF DISCRIMINATION

We recognise our responsibilities under the provisions of the Human Rights Act 1998 and equalities laws and will not discriminate against individuals or organisations. Our investigations will be carried out following recognised and lawful procedures, particularly those contained within the Regulation of Investigatory Powers Act 2000 (RIPA) or the Police and Criminal Evidence Act 1984 (PACE).

Officers will be properly trained in their enforcement functions and systems are in place to ensure that these competencies are maintained.

Where work is undertaken outside of normal office hours the principles of this policy will still be observed.

1.6
PROCEDURES


Advice from an officer will be put clearly and simply and will be confirmed in writing on request, explaining why any remedial work is necessary and over what time-scale, making sure that any legal requirements are clearly distinguished from best practice advice.

Before formal enforcement action is taken, officers will provide an opportunity to discuss the circumstances of the case and, if possible, resolve points of difference. 

Where immediate action is considered necessary (for example, in the interests of health and safety or environmental protection, or to prevent evidence being destroyed), an explanation of why such action was required will be given at the time and confirmed in writing within 10 working days.

Where there are rights of appeal against formal action, advice on the legal mechanism will be clearly set out in writing at the time the action is taken (wherever possible, this advice will be issued with the enforcement notice).

1.7     DECIDING WHETHER TO RECOMMEND PROSECUTION

Most of the laws and regulations we administer allow us to prosecute in the criminal courts.  In some cases there may be no alternative to this. We will also have regard to the Councils declared priority areas such as street scene or antisocial behaviour. It is more likely that enforcement action will be taken to deal with a breach of the law if it falls within these categories. In deciding whether to recommend a prosecution, we follow the guidance set out in the Code of Practice published by the Crown Prosecution Service (under section 10 of the Prosecution of Offences Act 1985), This includes an evidential test and whether a prosecution is in the public interest.  Our aim is to ensure the correct approach and apply the criteria in a uniform and consistent way.

We therefore consider:

· Is there a risk or danger to public or personal safety?

· Is fraud, gross negligence or an otherwise guilty intention involved?

· Is there failure to follow our advice concerning legal requirements?

· Are there persistent breaches following our warnings?

· Is there significant (potential or actual) economic advantage?

Additionally, we must pay due regard to guidance and advice from Government departments, advisory bodies, local authority associations and professional/technical bodies.

Advice and verbal warnings

Whether authorised officers give advice or verbal warnings is at their own discretion. Advice or verbal warnings may be given when they consider that an infringement is not serious enough to require a written warning, formal caution or prosecution.

Officers will take the following action in the case of a verbal warning:

· Details of the warning will be noted by the officer and:

·  A file note made on the database for the individual/business concerned.

If officers consider that a matter is serious enough to prepare a full report recommending further action, they will discuss the matter with their line manager at the earliest opportunity and in any case within 10 working days.

Written warnings

A written warning is a letter from an officer which:

· Alleges that an offence has been committed by the recipient of the letter;

· States that no action is to be taken by the authority; and

· States that if a future report is received alleging an offence, legal proceedings could result.

The written warning will also state what must be done to put right the alleged offence.


Formal Cautions

Officers may give a formal caution instead of prosecution.  The aim of a formal caution is to: 

· Deal quickly and simply with less serious offenders where there is clear evidence of guilt;

· Divert them from unnecessary appearance in the criminal courts; and/or 

· Reduce the chances of their re-offending.

A formal caution will normally be given by the Head of the particular service or in his absence, by a nominated deputy.

The cautioning officer will normally give the caution in person.  Only in exceptional circumstances will a caution be given by post. At the time of administering a caution the offender will be advised that the caution will remain on record for a period of 3 years and can be cited by the Council if further and subsequent enforcement action is taken against the offender

If an offender refuses to accept or sign and return a formal caution within 14 days, we will refer the matter to our legal service for the commencement of legal proceedings.

Fixed penalty tickets

Some Acts empower us to offer the chance to pay a fixed penalty instead of prosecution. These are generally for anti-social behaviour or environmental issues such as litter dropping or dog fouling. Where this option is offered then time will be given to allow payment, or alternatively for the individual concerned to take advice or make representations.

1.8      AUTHORISATION

All Council officers are required to be authorised to exercise statutory functions on behalf of the Council.  Officers will carry a card with them that can be produced on request to confirm their authority to carry out inspections, investigations and to enter premises. Full details of how officers are authorised are contained within the Councils constitution.

1.9
PRINCIPLES OF ENFORCEMENT

The enforcement of all law should be informed by the principles of proportionality in applying the law and securing compliance, consistency of approach, targeting of enforcement action and transparency about how the regulator operates and what those regulated may expect.


Proportionality

(a)
Proportionality means relating enforcement action to the risks.   Those whom the law protects and those on whom it places duties (duty holders) expect that the action taken by officers to achieve compliance should be proportionate to any risks to health, safety or the environment and to the seriousness of any breach.


(b)
Some duties are specific and mandatory  - others require action so far as practicable.   In general, the concept of proportionality is built into the regulatory system through the principle of  "so far as is reasonably practicable".  Deciding what is reasonably practicable to control risks involves the exercise of judgement by duty holders and discretion by enforcers. When duty holders and enforcers, cannot reach agreement, final determination on what is reasonably practicable in particular circumstances is made by the court. 


(c)
When the law requires that risks should be controlled, the principle of "so far as is reasonably practicable" will always be taken into account.   In considering protective measures taken by duty holders, we will always take account of cost as well as the degree of risk.   It is legitimately expected that relevant good practice and guidance will be followed.  Where relevant good practice in particular cases is not clearly established, legislation requires duty holders to assess the significance of the risks (both their extent and likelihood) to determine what action needs to be taken.  Some irreducible risks may be so serious that they cannot be permitted, irrespective of the economic consequences.  At the other extreme, some risks may be so trivial that it is not worth the expenditure to reduce them.  In general, risk-reducing measures would be weighed against the associated costs and benefits.


Consistency


(a)
Consistency of approach does not mean uniformity. It means taking a similar approach in similar circumstances to achieve similar ends.


(b)
Duty holders managing similar risks expect consistency from Council officers in the advice tendered, the use of enforcement notices, approvals and other remedies, decisions on whether to prosecute and in the response to accidents or incidents.


(c)
It is recognised that in practice consistency is not a simple matter.  Enforcing officers are faced with many variables:  the level of hazard, the attitude and competence of management, the accident, complaint or incident.   History and past record also vary between companies and proprietors, which may otherwise appear similar.  The decision on enforcement action is a matter of judgement and discretion must be exercised fairly.   Arrangements are   in   place   to   promote consistency in the exercise of discretion, including effective liaison with other enforcing authorities.  In addition, all officers will have regard to statutory Codes of Practice and guidance.


Targeting
(a) Targeting means making sure that inspection or enforcement action is targeted, primarily on those whose activities give rise to the most serious risks or where the hazards are least well controlled; and that action is focused on the duty holders who are responsible for the risk and who are best placed to control it - whether owners, employers, manufacturers, suppliers, or others.


(b)
We have systems for prioritising visits according to the risks posed by a duty holder's operations.  These take account of hazards and the nature and extent of risks.   Management competence is important, because a relatively low hazard site that is poorly managed can entail greater risk to its workforce or the public than a higher hazard site where risk-control measures are in place.  There are, however, high hazard sites, which will receive regular visits so that we can be sure that remote risks continue to be effectively managed. 


(c)
When formal enforcement action is necessary, the person or persons responsible for creating a risk should be accountable for it.  The duty holder may be the owner of the premises, a supplier, the designer or client rather than the proprietor of the business.    Where several duty holders share a responsibility, we will take action against those who can be regarded as primarily in breach.


Transparency
(a) Transparency means helping duty holders to understand what is expected of them and what they should expect from us.   It also means making clear to duty holders not only what they have to do but, where this is relevant, what they do not have to do.  That means distinguishing between statutory requirements and advice or guidance about what is desirable but not compulsory.

(b) Duty holders need to know what to expect when an enforcing officer calls and what rights of complaint are open to them.  South Kesteven District Council's approach is set out in publications, "Customer Service Standards" and "The Council’s Complaints Procedure”.

          Appropriateness means applying such enforcement measures to a breach as are relevant and necessary to remedy the breach that has occurred.  It also means only taking formal actions when the circumstances of the case dictate that intervention is appropriate in the public interest.  Remedial actions should be relevant, directly related to the breach that has occurred, and appropriate in all respects.  Actions should directly address the breach, and overcome the harm that has arisen from the breach.

1.10
PRACTICAL APPLICATION OF THE POLICY

The following gives an outline of the practical application of enforcement powers and the type of action that will normally be taken according to the circumstances that typically occur.   Where it is appropriate for action to be taken by other departments of the authority, they will be informed of the situation.


Minor Breaches of Legislation

Where relatively minor breaches of legislation occur and there is a willingness of the duty holder to undertake the necessary remedial measures, an oral or written warning will normally be given in the first instance.


All reports or letters following any inspection, visit or monitoring activity will clearly state the breaches of legislation identified and the remedial measures required. Where recommendations are made which relate to good practice or advice, then these will be clearly distinguished from any legal requirements.   Clear guidance, information or advice will also be given positively to encourage compliance. 


Serious Breaches of Legislation 


Council officers have powers to serve a range of legally binding enforcement notices upon duty holders in breach of legislation, in order to prohibit activities or effect necessary improvements.   These notices are usually served where serious breaches of legislation have been identified or where there are serious risks to health, safety or the environment.  Officers are authorised to serve various notices by virtue of their qualifications, training and competence.  


The use of formal enforcement notices will normally be restricted to circumstances where:-


(a)
There are serious breaches of legislation.

           (b)
There are potential or serious risks to health, safety or the environment.                                         

          
(c)
We have a 'statutory duty' to serve a notice.                                                                       

           (d)
An informal approach has proved unsuccessful.               

           Whenever practicable, and except in cases of immediate risks to health, safety or the environment, prior warning of the intention to serve an enforcement notice or to undertake enforcement action will be given to the duty holder.    The warning will include a suitable period to deal with the matters or discuss the circumstances of the case, prior to the commencement of formal action.   However, warnings will not be issued where a fixed penalty scheme exists, eg dog fouling offences.                   

Licensing and Registration - Breaches of Conditions              

           The Council issues licences and approvals for a variety of activities such as hackney carriages, caravan sites, food premises, the sale of alcohol and provision of entertainment, horse riding, animal boarding establishments and Houses in Multiple Occupation etc.   Licences are usually issued subject to specific conditions, which control the management and provision of appropriate facilities at such premises.                                

Where relatively minor breaches of licence conditions occur and there is a willingness of the duty holder to undertake the necessary remedial measures, a verbal or written warning will usually be given in the first instance.  Where there are serious failures to comply with the licence conditions, or where the informal approach has failed to effect the necessary improvements, a formal report will be submitted to the relevant Council Committee or Panel and recommendations made as to whether or not a licence will be granted, renewed or revoked.  The duty holder will be entitled to make representations in support of their case.                        

           Where serious breaches of licensing or registration requirements occur, they will be considered in accordance with the criteria relating to prosecutions and, if appropriate, legal proceedings will be instigated.   In some cases, the suspension of a licence or approval may be necessary until the matter can be considered by the relevant Committee or Panel.            

 
Prosecutions

Consideration of formal action will only be undertaken after reference to Legal Services' Prosecution Manual and consultation with the Solicitor to the Council (or duly authorised representative).


There are certain circumstances in which it will be appropriate for prosecutions to be recommended following breaches of legislation.  Examples of situations which would warrant recommendation of prosecution are:-


(a) Where death was a result of a breach of the legislation.


(b)
Where there is a blatant disregard for the law, especially where there is an economic advantage to do so (ie if it is profitable to flout the law);

(c) Failure to comply with an enforcement notice;


(d)
Where there is a reckless disregard for the law, which could affect the safety or well-being of an individual or endanger the environment;


(e)
Where there have been repeated breaches of legal requirements and management is neither willing nor structured to remedy the situation;


(f) Where there has been a serious accident or a case of ill health arising from a substantial legal contravention;


(g)
Where a contravention has caused serious public concern,


(h)
Failure to pay a fixed penalty notice.


(i)
Where false information has been supplied wilfully.


(j)
Officers have been intentionally obstructed in the lawful course of their duties.

Before deciding whether or not to recommend prosecution, a number of factors will be taken into account including:-


(a)
The seriousness of the offence;


(b) Previous history of the duty holder concerned;


(c) The willingness of the duty holder to prevent a recurrence of the 

              
problem;


(d) The likelihood of the duty holder being able to establish a due diligence 


      defence;                                   

           (e) The probable public benefit of a prosecution and importance of the case - eg whether it might establish a legal precedent, or whether the case would be in the public interest;


(f) The issue of an enforcement notice or other action, such as issuing a formal caution in accordance with Home Office Circular 18/1994, would be more appropriate;                                                


(g) Any explanation offered by the affected person, organisation or business;   


(h) Any views, concerns or comments of any other interested parties, eg   businesses, employees and the public or a home enforcement policy.                  


(i)
That there is sufficient evidence to provide a realistic prospect of prosecution.

Unless there are exceptional circumstances, legal proceedings will be recommended, following the failure to comply with any enforcement notice.                              


In addition to the above, prosecutions will only be considered when the circumstances fall within the guidelines produced by the Attorney General, such as the Code for Crown Prosecutors.


Where prosecutions are instigated they will be brought promptly.


Prosecution of Individuals                                       


Subject to the above, we may identify and prosecute or recommend prosecution of individuals, including company directors and managers, if it is considered that a conviction is warranted and can be secured.                      


Works in Default


In place of, or in addition to prosecutions, certain powers exist to carry out work in default.  These powers will only be exercised following the expiry of a Notice to undertake works.  All charges incurred will be recovered either through the courts or as a land charge on property.

PUBLIC REGISTER


Any notices served under the above legislation will be placed on the Council’s public register, if they relate to matters of public concern

           APPEALS          


There is usually a statutory right of appeal against the requirement of an enforcement notice or action contained in the relevant legislation.  Such appeals are usually made to Magistrate's Court.   Where health and safety legislation matters are concerned, it would be an Industrial Tribunal and in the case of a Housing Act Notice, the County Court. Individuals, small organisations or businesses may be reluctant to spend a considerable amount of time, effort and money preparing and submitting an appeal against enforcement action.   South Kesteven District Council therefore provides an informal appeal mechanism   whereby   the   individual circumstances of the case can be taken into account and considered prior to enforcement action being commenced.   Where necessary, access will be made available to a service providing translation facilities.


Informal Appeal                                                  


If you do not agree with action taken by the enforcement officer, you should first contact the Manager of the Officer's Section to see if the problem can be resolved informally. If the disagreement remains after that, you should contact the Head of the Service. Should your disagreement continue, a South Kesteven District Council Complaint Procedure Booklet is available which explains further action.


Statutory Rights of Appeal      


Where enforcement notices are served, detailed information will be provided to the person concerned regarding their statutory rights of appeal.  The information will include, where   appropriate, the necessary forms and help with completion to enable an appeal to be made. 

1.11
CONSULTATION, REVIEW AND PUBLICATION                             


We will endeavour to form partnerships with local business organisations and will consult them regarding the contents of this policy and any significant changes that may arise from time to time.            

Arrangements will be made for the Enforcement Policy to be monitored and reviewed and reported as necessary, and at least annually, so as to ensure that it is used in a fair and consistent manner.  The Policy will also be published and arrangements made for it to be brought to the attention of individuals, organisations and businesses in a 'user-friendly' format.    

Signed:    ……………………………………   (Councillor Mrs L Neal)


    Leader of the Council

Signed:    ……………………………………   (Duncan Kerr)


    Chief Executive

Date:       …………………………………….


2.1      INTRODUCTION


Environmental Health & Licensing has responsibility for enforcing a wide range of legislation that may affect individuals, organisations or businesses residing, visiting or operating within the district. Enforcement action is taken by the following Sections:-


Environment Section


Commercial Section

Depending upon the particular circumstances, Environmental Health and Licensing may use a variety of means, including education, advice,  guidance,  warning  letters  and  legal notices  (including  "Fixed Penalty" notices) to ensure that individuals,  organisations  or  businesses meet their legal responsibilities.   Where there are serious breaches of legislation or risks to health, safety or the environment, activities may be prohibited, licences revoked, formal cautions issued, legal notices served, works done in default and prosecutions instigated.   


Much modern legislation is goal setting  - setting out what must be achieved, but not how it must be done.  Guidance on how to achieve the goals is often set out in Codes of Practice and there is also a wide variety of advisory material describing good practice.  Neither Codes nor guidance material are in terms which necessarily fit every case.   In considering whether good practice has been adopted, officers will take relevant Codes and guidance into account, using sensible judgement about the extent of the risks and the effort that has been applied to counter them.    


Sometimes the law is prescriptive - spelling out in detail what must be done.   For example, contact with live wires must be avoided or failure to clean up after a dog has fouled in a prescribed area.   Prescriptive law limits the discretion of the duty holder and the enforcer.  This document is intended to provide members of the public, organisations and businesses with information and guidance about the practical application of the enforcement policy operated by Environmental Health and Licensing.    Whilst the document aims to provide the reader with a clear understanding of the policy due to the individual nature of many of the circumstances, it cannot be considered either exhaustive or complete.  The document also incorporates and adopts the principles set out in the LACORS Guidance on Food Safety Enforcement Policies. A Booklet entitled “Environmental Health and Licensing and Your Business", is available which reflects the principles of the Government's  "Code for Enforcement Agencies".  This publication gives information on specific complaints and services dealt with by Environmental Health and Licensing and the processes followed. The publication describes a complaints procedure in the case of administrative decisions and appeals to a court or an industrial tribunal in the case of statutory notices.  

2.2
COMPLAINTS OF INJURY INVESTIGATIONS


In selecting which complaints or reports of injury or occupational ill health to investigate and in deciding the level of resources to be used, we will take account of the following factors:

· The severity and scale of potential or actual harm

· The seriousness of any potential breach of the law

· Knowledge of the duty holder’s past health and safety performance

· The enforcement priorities

· The practicality of achieving results

          The wider relevance of the event, including serious public concern 

2.3
LEAD/HOME AUTHORITY PARTNERSHIP SCHEMES                          


The Lead Authority Partnership Scheme and Home Authority Arrangement promote consistency of enforcement among businesses with multiple outlets in different local authority areas.  The Lead Authority process involves a local authority forming a partnership with a company.   The local authority then carries out a Safety Management Review (SMR) of the company, produces a report of its findings and, where necessary, the company produces an action plan in response.  The Lead Authority then enters into a long-term liaison arrangement where it acts as a focal point for liaison with other local authorities on health and safety issues affecting the company.  The full list of registered partnerships is held by the Local Authority Unit of the HSE.                                                  


We will discuss with the appropriate Lead/Home Authority any shortcomings in participating companies' centrally agreed policies or procedures.   If we are considering formal enforcement action, ie notices or prosecution, against an outlet of a participating company we will, except in the case of immediate action, discuss the matter with the Lead/Home Authority before taking action.  Where immediate action has been necessary we will advise the Lead/Home Authority as soon as reasonably practicable.                                          

2.4
SHARED ENFORCEMENT RESPONSIBILITY

In circumstances where enforcement responsibility is shared between enforcement agencies, for example in relation to waste offences (where both local Councils and the Environment Agency can take enforcement action), Environmental Health and Licensing will have regard to procedures agreed with other enforcement agencies, particularly where memoranda of understanding exist.

In some cases, enforcement powers will rest with another agency, for example the Health and Safety Executive.  In these situations, Environmental Health and Licensing will act to ensure that the case is transferred to the enforcing agency promptly and in accordance with any agreed procedures.

The following list is not exhaustive but will include most possible alternatives.

· Any animal health matters are to be passed to the Trading Standards Animal Welfare Service at Lincolnshire County Council.  It may also be necessary to involve the RSPCA.

· The Lincolnshire Fire & Rescue Service may need to be involved in matters involving Houses in Multiple Occupation and Licensing.

· Lincolnshire County Council Trading Standards may need to get involved where there are safety concerns over appliances or furniture provided by a landlord in a privately rented house or flat. 

· Local pollution incidents may fall to the Environment Agency for enforcement, but this may require detailed liaison between the two authorities to determine responsibility.

·  Incidents involving Travellers may require involvement by the Lincolnshire    County Council Liaison Officer.

· Infectious disease incidents, or mental health matters requiring s.47 action under the National Assistance Act 1948 will involve liaison with the Consultant in Communicable Disease control at the Health Protection Agency.

· In the event of a food complaint involving another Local Authority or Home Authority they should be consulted fairly early during the investigative process.  Their contact details may be found in a Directory of Environmental Health Departments.

· Any food matters that should be dealt with by Trading Standards will be passed to them.

· Any matters involving meat inspection services, licensed or unlicensed, may require the involvement of the Food Standards Agency. 

· Any Health and Safety at Work incidents on premises not enforced by us will be passed to the Health & Safety Executive at Nottingham.

2.5
DEATH AT WORK  (HEALTH AND SAFETY AT WORK ETC ACT 1974)                                              


Where there has been a breach of the law leading to a work-related death, we will need to consider whether the circumstances of the case might justify a charge of manslaughter.   Liaison may take place with the Police, the Coroner and the Crown Prosecution Service  (CPS), and if evidence is found to suggest manslaughter, action will be taken by the Police or, where appropriate, the CPS.   If the Police or the CPS decide not to pursue a manslaughter case, we may still prosecute or recommend prosecution of a health and safety case if that is appropriate 

 Section 1     General Enforcement Policy

1
INTRODUCTION


Housing Services is an important part of South Kesteven District Council and has responsibility for enforcing a wide range of legislation relating to the private housing sector.

Private sector housing amounts to over 46,000 homes, of which 6,400 are   privately rented including 281 Houses in Multiple Occupation.

Depending upon the particular circumstances, Housing Services may use a variety of means, including education, advice, guidance, warning letters and legal notices  (including: demand for payment, closure of premises, demolition, management orders and notices prohibiting overcrowding) to ensure that individuals, organisations or businesses meet their legal responsibilities.   Where there are serious breaches of legislation or risks to health, safety or the environment, activities may be prohibited, licences revoked, formal cautions issued, legal notices served, works carried out in default and prosecutions instigated.   


Much modern legislation is goal setting  - setting out what must be achieved, but not how it must be done.  Guidance on how to achieve the goals is often set out in Codes of Practice and there is also a wide variety of advisory material describing good practice.  Neither Codes nor guidance material are in terms which necessarily fit every case.   In considering whether good practice has been adopted, officers will take relevant Codes and guidance into account, using sensible judgement about the extent of the risks and the effort that has been applied to counter them.   More is said about these matters below. 


Sometimes the law is prescriptive - spelling out in detail what must be done.   For example, contact with live wires must be avoided or failure to clean up after a dog has fouled in a prescribed area.   Prescriptive law limits the discretion of the duty holder and the enforcer.  This document is intended to provide members of the public, organisations and businesses with information and guidance about the practical application of the enforcement policy operated by Housing Services.    Whilst the document aims to provide the reader with a clear understanding of the policy due to the individual nature of many of the circumstances, it cannot be considered either exhaustive or complete.  

2
WORKS IN DEFAULT

In place of, or in addition to prosecutions, certain powers exist for Housing Services to carry out work in default.  These powers will only be exercised following the expiry of a Notice to undertake works.  All charges incurred by Housing Services will be recovered either through the courts or as a land charge on property.

 3
SHARED ENFORCEMENT RESPONSIBILITY

In some cases, enforcement powers will rest with another agency, for example the Health and Safety Executive.  In these situations, Housing Services will act to ensure that the case is transferred to the enforcing agency promptly and in accordance with any agreed procedures.

4
APPEALS          


There is usually a statutory right of appeal against the requirement of an enforcement notice or action contained in the relevant legislation.  Such appeals are usually made to Magistrate's Court;  in the case of a Housing Act Notice, the County Court.  Individuals, small organisations or businesses may be reluctant to spend a considerable amount of time, effort and money preparing and submitting an appeal against enforcement action.   South Kesteven District Council therefore provides an informal appeal mechanism   whereby   the   individual circumstances of the case can be taken into account and considered prior to enforcement action being commenced.   Where necessary, access will be made available to a service providing translation facilities.

4.1
Statutory Rights of Appeal      


Where enforcement notices are served, detailed information will be provided to the person concerned regarding their statutory rights of appeal.  The information will include, where   appropriate, the necessary forms and help with completion to enable an appeal to be made. 


INTRODUCTION

1.
Development Control Services is the section of the District Council responsible for the discharge of duties under the Planning Acts.  These duties include the determination of applications submitted for consideration and by more formal enforcement control.

2.
The enforcement of planning control is an essential feature of the overall planning system.

3.
An effective system of control requires strong powers of sanction against persons who transgress regulatory provisions.  The Town and Country Planning Acts contain such extensive enforcement powers, and the District Council will not hesitate to resort to such powers where circumstances demand firm action.

AIMS AND OBJECTIVES

6.
The aim of the Council’s Enforcement Policy is to ensure, when circumstances dictate, effective compliance with planning and associated legislation, which is itself aimed at regulating the development and use of land in the public interest.  Development should conform to the provisions of the South Kesteven Local Plan.  The District Council shall seek to ensure by education, promotion, monitoring, negotiation and, where necessary and appropriate, legal measures, that the quality, character and appearance of the built and natural environment is protected and enhanced.

7.
In the exercise of its enforcement powers, the District Council’s objectives are:

a) To strike an appropriate balance between the planning and development needs and demands of the population, and the need through regulatory control, to protect and enhance the environment, and regulate the development and use of land in the public interest.

b) Wherever breaches of control occur, to apply appropriate and proportionate remedies, wherever possible without recourse to formal legal action.

c) To promote the need to protect and enhance the built and natural environment, and the need to conform to regulatory controls.

d) To allow acceptable development to take place.

DEVELOPMENT CONTROL SERVICES ENFORCEMENT POLICY

8.
This policy document sets out the basic approach and principles to be followed by the authority in the discharge of its enforcement functions.  In its preparation, account has been taken of procedural and policy advice as contained in Department of the Environment Circulars and Planning Policy Guidance Notes, and the Department of the Environment, Transport and the Regions document ‘Enforcing Planning Control: Good Practice Guide for local planning authorities’.

9. This policy is intended to provide clear guidance to users of the planning system; members of the public, local businesses, elected members and service providers, about enforcement controls.  It explains the powers available to the District Council to remedy breaches of planning control, and the steps involved in seeking to secure a satisfactory outcome to complaints lodged.

10.
Allied to the policy, and observing the key principles of the policy, working procedures have been developed relating to the most frequently occurring areas of enforcement activity.  By the nature of the work activity however, these procedures cannot cover every eventuality.  In the absence of a defined procedure, the Council will discharge its enforcement activities in accordance with the general principles of the policy.

PLANNING CONTROL

19.
Breaches of planning legislation occur for a number of reasons.  Sometimes it is deliberate and pre-meditated.  On most occasions it is inadvertent and unintentional, and occurs through a misunderstanding of planning legislation and regulations.

20. In some cases, whilst a breach has occurred, the resultant works may be acceptable or capable of being made acceptable with some form of modification.  In other cases the works or development in question may be totally unacceptable.  In each individual case, the District Council will make an individual judgement of the significance of the breach, and determine a course of action necessary to secure a satisfactory outcome in planning terms which is in the public interest.

21. The carrying out of works or development without the prior approval of the District Council may result in legal action against the person causing the breach and persons having an interest in the land involved, and/or prosecution.

ENFORCEMENT COMPLAINTS

22. Enforcement Complaints are complaints received relating to suspected breaches of planning legislation, including development carried out without prior approval, and works contrary to an approval granted or condition imposed.  They are distinguishable from complaints relating to the conduct of the Planning Services section in the discharge of its functions, which are covered by the Council’s Complaints Procedure.  

23. All Enforcement complaints received by Planning Services are investigated, regardless of source.  Often complaints made to the District Council arise from non-planning disputes.  The District Council’s investigations will relate solely to planning issues.  It is not the Council’s role to intercede or act as arbiters in non-planning disputes.  Nevertheless, where planning breaches appear to be involved investigation will take place.

24. In some cases, complaints will be generated as a result of pro-active investigations and ongoing monitoring by Planning and Building Control Services staff.  Such non-conformances will be investigated in the same manner as externally generated complaints, and in accordance with the key objectives of this policy.

25. Complaints may be made to the Development Control Services section either in person, by telephone or in writing.  Full details of the complaint will be sought, together with details of the location of the site or premises, and where known, the name of the person causing the alleged breach.

26. Personal details of the complaint will be requested in order that they may be kept informed of the progress of the investigation, and approached for further information should this prove necessary.  Details of a complainant will remain confidential and are not disclosed to the person who is believed to have caused the breach.   Complaints made anonymously will be investigated.

27. Complainants will however be made aware that if an enforcement complaint results in the submission of a retrospective planning application, any comments made specifically on that application will be available for inspection as a public document, and as such may be viewed by the person causing the breach.

RESPONDING TO COMPLAINTS

28. When a complaint is received, and it is ascertained that it does, or potentially could relate to a planning matter details of the alleged breach will be registered in the Planning Services Enforcement Register.  The register will contain full details of the complaint alleged and particulars of the complainant and defendant.  Throughout the course of an enforcement investigation detailed records of the complaint, and any investigations, actions and outcomes will be maintained.

30. Enforcement Complaints will be acknowledged within 3 working days of the complaint being received.  The letter will:-

· Identify the Case Officer and his contact telephone number.

· Identify a target response date to the initial complaint (this will normally be within 10 working days of receipt of the complaint).

· Include an explanatory leaflet outlining the Council’s Enforcement Policy.

· Advise on confidentiality.

30. Matters alleged by a complainant will be fully investigated and a site inspection carried out.  Council officers will seek to establish, on the basis of their own investigations, whether a breach has occurred.

31. Where insufficient information can be established from a site visit along, the Case Officer will make further enquiries, and respond to the complainant within the target response date, or, as may be necessary a revised response date, which will be notified to the complainant.

32. Where it becomes apparent that a breach of planning control has not occurred, the complainant will be so informed, and given an explanation as to why this is considered to be the case.

33. In the investigation of suspected breaches of control, the Planning Services shall prioritise such investigations on the basis of an assessment of the anticipated severity of the alleged breaches, and the harm which may be arising there from.

34. A ‘case prioritisation’ model is suggested in the DETR document Enforcing Planning Control: Good Practice Guide for Local Planning Authorities, published in July 1997.  This suggests a possible order of priorities for action might be:

i Any unauthorised development, which causes immediate and irremediable harm in the locality.

ii Unauthorised demolition or partial demolition of a building, which it is essential to retain.

iii Breach of a condition, which results in serious harm to amenity in the neighbourhood.

iv Unauthorised development in a National Park, AONB or Conservation Area

v Any unauthorised development where the time limit for enforcement action will expire within the next six months.

35. The relative priority to be assigned to each case will be considered on the individual merits of the case, based upon a considered assessment of the severity of the breach, and the harm that is arising therefrom.  Regard will be paid to the model referred to above.  Particular priority will be given to matters which give rise to adverse irremediable effects upon local amenity, compromise the character, appearance & integrity of protected buildings or structures, and matter which are giving rise to conditions detrimental to public safety (controllable under the Planning Acts).

BREACHES OF CONTROL

36. If a breach of planning control is found as a result of investigating a complaint, the severity and seriousness of the breach will determine the most appropriate course of action to achieve a satisfactory outcome.

(a) Where the breach of control that has occurred is likely to be acceptable.

37. Where the breach of control is generally acceptable in planning terms, or could be made so by means of some form of modification, the person causing the breach, will be invited to submit a retrospective planning application for determination.  They will be advised of the practical difficulties which may arise were they not to do so.  A fixed time period will be set for the submission of any application.  This will normally be between 7 days and 21 days, dependent upon the nature of the breach and the issues concerned.

38. Upon receipt of any application, the application will be publicised in accordance with the Council’s Code of Practice, and third parties invited to comment.  If adverse representations are received relating to the application, the application will be considered and determined by the Council’s Development Control Committee.

39. If the person causing the breach fails to submit a valid application within the specified time period, the matter will be presented to the Council’s Development Control Committee for members to consider whether enforcement action or prosecution proceedings should be instituted.  In so doing, regard shall be given to Government policy as contained in PPG18 (December 1991), which states that enforcement action should not be used solely to ‘regularise’ development which is acceptable on its planning merits but for which planning permission has not been sought.

40. Where a breach of control has occurred which is in principle likely to be acceptable, subject to the imposition of certain controls or conditions, a planning application will be sought.  Where such an application is not forthcoming, and the development is considered unacceptable without proper controls, authority will be sought to initiate enforcement action to secure appropriate remedies.

(b) Where a breach of control has occurred that is unacceptable in planning terms, and unlikely to be capable of being rendered acceptable.

41. Where the works of development are unacceptable in planning terms, and unlikely to be capable of being rendered acceptable, the person causing the breach will be advised of the unacceptability of the works carried out and advised to cease operations, and to restore the buildings or land to their pre-existing state, or to a state consistent with any approval issued by the Council.  Whilst the person causing the breach will be advised they are at liberty to submit a retrospective planning application, they will also be advised that any such application would not be likely to be supported by Council officers.

42. The person causing the breach will be advised to cease operations immediately, and to restore the buildings or land to its pre-existing state, or to a state consistent with any approval issued by the Council.  They will be advised that failure to respond within the defined time period (which will reflect the nature of the breach), will result in authority being sought for enforcement proceedings.

ENFORCEMENT ACTION

43. Where it becomes apparent that a person causing a breach of control is unwilling to comply, either with planning controls or with the terms of a consent granted, the District Council will consider the initiation of measures to secure compliance.  Planning Policy Guidance Note 18 advises the need for enforcement action will particularly arise where the following are satisfied:-

43.1
Where the breach took place in full knowledge that prior approval was required.

43.2
Where the person responsible will not submit an application to regularise the development (despite being given the opportunity to do so).

43.3
Where the breach is causing serious harm to public amenity in the neighbourhood of the site.

44. The first action will normally be to obtain further information from the person causing the breach, about who owns the land in question, and other people who have an interest in the land.  This information is obtained by serving a Requisition for Information Notice upon the person(s) concerned.  This requires information to be provided within a defined time period.  Failure to provide the required information is an offence and may result in Court proceedings.

45. In some cases the District Council may require further information as to the activities which are taking place on a site, to ascertain whether a breach is occurring, or to determine the precise nature of the breach.  The District Council may obtain such information by the service of a Planning Contravention Notice.  This notice will either require the provision of certain information, or require persons to attend the Council Offices at a given date and time to furnish the information required.  It is an offence not to comply with the terms of a notice.

46. Following receipt of ownership information, and Committee authorisation the District Council can serve an Enforcement Notice.
47. An Enforcement Notice will be served upon all persons known to have an interest in the land (this might for example include a mortgage lender).  The Notice will:

· Identify the breach of planning control that has occurred.

· Identify the steps that are required to be taken to remedy the breach of control.

· Identify the time period within which the steps must be undertaken.

· Identify the planning reasons for the service of this notice.

48. It is an offence not to comply with an enforcement notice.  Failure to comply will be likely to result in legal proceedings.  The courts have the power to impose substantial fines or custodial sentences.

49. Once served, Notice takes several weeks (and not less than 28 days) before it comes into effect.  In that time period, any person served with a notice, may appeal against the notice to the Secretary of State.  The appeal may be lodged on the basis that the Notice is procedurally or technically invalid.  At the same time the defendant may, subject (in most cases) to the payment of the relevant application fees, contest that permission ought to be granted for the breach that has been alleged to have occurred.

50. The Notice will effectively be suspended pending the determination of the enforcement notice appeal.  The appeal will be decided either by an independent Inspector appointed by the Secretary of State, or by the Secretary of State himself.  The Secretary of State or the Inspector, as the case may be, has the power to uphold the appeal, or to dismiss it.  In either case there are powers to vary the terms of the notice drafted by the District Council.

51. It is not uncommon during the enforcement process, for defendants to either submit a planning application for the development concerned, or to appeal against an earlier refusal of planning permission.  Usually these represent a genuine attempt to overcome the concerns of the District Council.  In a few cases such tactics are intended merely to delay the due progress of the enforcement proceedings.  Whilst the District Council will normally suspend actions pending the determination of an application or the outcome of the planning application appeal, each case will be looked at on its individual merits and a decision to suspend action will be made in the light of the particular circumstances and history of the case, and the stage reached in any proceedings. It will also be subject to the provision of legal advice by the Solicitor to the Council.

STOP NOTICES AND INJUNCTIONS

52. In cases where the nature of a breach warrants immediate intervention, the District Council will consider the service of a Stop Notice.  This imposes a ban on activities until the enforcement notice takes effect.  Injunctions will also be considered as a supplement to other statutory powers, particularly in cases where an immediate response is required. The issue of  an injunction or stop notice  will only be authorised on receipt of advice from the Solicitor to the Council or his/her nominated representative.

DEFAULT POWERS

53. In the event of a defendant not complying with the terms of an enforcement notice, the District Council has ‘default’ powers to enter land and carry out the necessary works, and to recover their reasonable expenses from the then owner of the enforcement notice land.  Expenses incurred become a legal charge on the land until such time as the expenses are recovered.  This charge is binding on successive owners of the notice land.

54. The District Council shall consider the use of default powers as an alternative or supplement to prosecution proceedings in the event of non-compliance, and where the circumstances of the case warrant positive intervention to remedy ongoing adverse environmental or amenity effects, or giving rise to conditions prejudicial to public safety (controllable under the Planning Acts).

ENFORCEMENT ACTION AND THE BUSINESS SECTOR

55. In cases involving unauthorised works affecting businesses and employment uses, particular regard will be paid to the effect of any enforcement measures (financial and otherwise) upon the business concerned.  Where circumstances dictate that a particular activity must cease, discussions will normally be held with the business to determine ways in which impact of the unauthorised activity upon the local area may be minimised, together with discussions on the possible relocation of the business to another site.  If relocation is necessary, any enforcement proceedings will have regard to an agreed timetable for relocation, which will minimise disruption to the business and avoid, if possible, any permanent loss of employment as a result of the relocation.

ENFORCEMENT ACTION AND PRIVATE HOUSEHOLDERS

56. In consideration of enforcement action against private householders, particular regard will be paid to the extent to which the householder was professionally advised, and the relationship of the unauthorised works to any ‘permitted development’ rights which may apply.  The Council would not normally take enforcement action to remedy only a slight variation in excess of what would have been permitted by virtue of General Permitted Development Order provisions.

ADVERTISEMENTS

57. The regulatory provisions relating to advertisements differ markedly from those for other planning controls.  Most fundamentally, there is no provision in the advertisement regulations for the service of enforcement notices.  Advertisement offences are normally remedied by prosecution proceedings.  A number of specific working procedures have been developed for advertisement matters which follow the general aims and objectives of this policy.

INTERVIEWING UNDER CAUTION

58. In certain circumstances, where it appears that works carried out may constitute an offence (for example, unauthorised works to a listed building), investigating officers may wish to obtain evidence from a defendant for use in future court proceedings.  In such circumstances, the provisions of the Police and Criminal Evidence Act will be observed.  Defendants will be cautioned and offered access to legal representation during any interview.  Regard will be had to the advice contained in the Legal Services ‘investigators and Enforcement Officer’s Prosecution Manual as to the conduct of interviewing under caution.

ACCESS TO LAND TO INVESTIGATE COMPLAINTS

59. The Planning Acts confer rights of entry onto land to duly authorised planning personnel, for the purposes of investigating an alleged breach of planning control.  Wilful obstruction of this right of entry is an offence.  In the event of access being denied, the District Council, where necessary, shall seek a warrant from magistrates authorising entry, and pursue prosecution proceedings.

MONITORING OF NEW DEVELOPMENT

60. Operating procedures exist for the monitoring and checking of new developments by Building Control Services, in respect of sites supervised by themselves, and for the supply of information relating to building commencements and completions on Council supervised and Approved Inspector supervised sites (including NHBC sites).

61. The monitoring and control of ongoing developments is an important aspect of development and enforcement control, and the District Council shall, within the reasonable limits of its available resources, monitor authorised development activity to ensure compliance with approved details.  Monitoring activity shall take place alongside other enforcement monitoring activities, and prioritised accordingly.  In this particular context, priority shall be given to:-

(i) sites, which by reason of their nature, character, location, or site history  are considered to be sensitive

(ii) sites not subject to control/supervision by Building Control Services.

FURTHER INFORMATION

62. Further information on the Council’s Enforcement Policy is available from the Development Control Services Manager, or from the Planning Enforcement Officer.

OTHER REFERENCE DOCUMENTS

63. -    Planning Policy Guidance Note 18: Enforcing Planning Control (1991)

· Circular 10/97: Enforcing Planning Control: Legislative Provisions and Procedural requirements.

· Enforcing Planning Control: Good Practice Guide for Local Planning Authorities (July 1997) (DoETR)

· Planning Charter Standards


Title:

ENFORCEMENT:  
Works contravening the Building Regulations 
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Purpose:
To describe the process of enforcement where contravention’s of

the Building Regulations are discovered.

Scope:
All Building Regulation applications (Full Plans and Building Notices) submitted to this authority.

References:
Building Act:  Sections 35 & 36



Building Regulations 2000

PROCEDURE

1. Ascertain the nature and extent of the work and determine whether or not the works contravene the Building Regulations. This may be for construction works that do not show compliance with the regulations or for commencement prior to an application being made or non-submission of notices.

2. Advise the owner and the builder of any works in contravention. This may be done verbally. 

3. With the applicant and any other party concerned, outline the works required to be carried out to ensure compliance.

4. Agree a time scale for the works to be completed, usually within 14days of the offending work being discovered.

      It is the Building Control officer’s responsibility to check the offending works when notified of compliance by means of a site visit, or to ensure an application has been made within the 7day period.  The use of the Building Control Officers diary will act as a reminder on the appropriate time scales for each type of offence.

5. If the offending works have not been rectified within the 14 days, an L024 will be sent to the owner and builder as applicable within 5 working days.

6. Where the contravention concerns the non-submission of notices or an application, the subsequent procedures should be followed. If no application has been received within 7 days an L018 will be sent to the owner and if known an L019 to the builder.

7. In respect of construction work which does not comply with the regulations, if within 21 days of the letter no response has been received a follow up letter will be sent L093 to the applicant.

For non-submission of an application an L094 should be sent and it should be referred to the Building Control Services Manager who will send a requisition for information, as allowed for under section 16 of the Miscellaneous Provisions Act.

8. The Building Control Officer will submit a report to the Building Control Services Manager, within 5 days, outlining the events and extent of the contravention and detailing all visits made to the site and all correspondence sent. This should be in a typed format.

9. Subject to agreement by the Building Control Services Manager, a request to proceed with legal proceedings (MM11) memo will be sent to the Cabinet Portfolio holder with responsibility for Building Regulations and the Solicitor to the Council.

10. The Building Control Officer is to make a further visit to site to ascertain if the required works have been carried out to a satisfactory standard.  Report the findings to the Building Control Services Manager. This must be carried out with 7 days

11. A memo (MM09) is to be sent to the Solicitor to the Council by the Building Control Services Manager, to allow enforcement proceeding to commence.

12. Where deemed necessary by the Council, the Building Control Officer will give evidence in court on behalf of the Council.

13. Throughout the procedure the Building Control Officer will keep an accurate    record of the proceedings on the work progress sheet (AM 05) as this may form part of the Councils evidence in any legal actions. The Building Control Officer may deem it appropriate to also keep a photographic record of the case.

Stuart Vickers

Building Control Services Manager 

August 2005


1
INTRODUCTION 

The Waste and Contract Services Section of South Kesteven District Council has the responsibility of enforcing a wide range of legislation that may affect individuals, organizations or businesses whom are residing, visiting or operating within the district of South Kesteven

2
LEGISLATION
A large amount of the legislation that the department uses sets out what must be achieved. These laws do not include how it must be done. The guidance for the use of enforcement relating to these laws are often set out in Codes of Practice. There is also a wealth of advisory material describing good practice, which is an invaluable aide to the enforcement.

All material with regard to the procedures and relevant codes are there to aid individuals. The sensible judgment and initiative of the individual will also be used to judge the situation.

There are areas of the law, which are used, where the law is prescriptive, giving exact details of what must be done. Prescriptive laws limit the discretion of the duty holder and the enforcer.

3
PURPOSE OF THIS POLICY

This policy is intended to provide members of the public, individuals, organizations and businesses with information and guidance about the practical application of the enforcement policy operated by Waste and Contract Services. Whilst the document aims to provide the reader with a clear understanding of the policy due to the individual and unique nature of many of the circumstances, it cannot be considered either exhaustive or complete.

4
PRACTICAL APPLICATION OF THE POLICY

The following gives an outline of the practical application of enforcement powers and the type of action that will normally be taken according to the circumstances of that occurrence. The procedure and protocol for each area must be consulted as to the specific action.

Where it is appropriate for action to be taken by other departments of the authority, they will be informed of the situation.

When an officer finds a contravention of the law they will have to choose the most appropriate method of achieving compliance with the law from the range of possible actions available.

When an Officer finds a contravention of the law they will endeavor to discuss fully with a responsible person any compliance failures or difficulties and will give full consideration to their views before deciding on the most appropriate course of action. Officers will warn those involved of the steps needed to put things right, unless more formal enforcement action is the most appropriate way of dealing with the matter.

All communications will be clear and in plain English, translated where appropriate and will distinguish between advice and legal requirements.

When applying this Policy Officers must be fair, independent and objective. They must not let any personal views about ethnic or national origin, religious beliefs, political views or the sexual orientation of the alleged offender influence their decisions. Officers must not be affected by improper or undue pressure from any source.

5
ENFORCEMENT OPTIONS 

The decision to use formal enforcement action will be dependent upon the seriousness of the breach.

The following options, in increasing order of seriousness are violable when infringements or criminal offences are detected:

(a) 
No Action
In exceptional circumstances, contraventions may not warrant any action. A decision to take no action must be recorded in writing and must take into account the exact offence.

No action can be taken where the cost of compliance to the offender outweighs the detrimental impact of the offence, or the cost of the required enforcement action to the Council outweighs the detrimental impact of the offence. 

A decision of no action may also be taken where formal enforcement is inappropriate in the circumstances.

(b)
Formal Caution

A formal caution can be considered at the discretion of the Head of Waste and Contract Services. The criteria for prosecution must be met, but the circumstances surrounding the infringement are such that a more lenient approach to prosecuting is appropriate. A formal caution can only be considered for adults (namely persons aged 18 years and above)

Any formal caution must follow the criteria as laid down in Home Office Guidelines. It should also be explained that the Council reserves the right to cite the caution for a period of up to 3 years after it was given if a further breach occurs and the Council takes enforcement action against the offender.

If a decision to offer a formal caution is rejected by the alleged offender, then the file shall be forwarded to the Head of Legal and Democratic Services with recommendation to prosecute.

(c)
Fixed Penalty 

A fixed penalty notice can be issued when all the prosecution criteria are met. It is an alternative to commencing proceedings in Court and offers an offender the opportunity to discharge their legal liability by the payment of a fine.

If a decision to offer a fixed penalty in lieu of prosecution is rejected by the alleged offender, or an alleged offender fails to pay the fixed penalty within the time limit, then the file shall be forwarded to the Head of Legal and Democratic Services with a recommendation to prosecute.

(d)
Prosecutions
Consideration of formal caution will only be undertaken after reference to Legal Services’ Prosecution Manual and consultation to Head of Legal and Democratic Services.

There are certain circumstances in which it will be appropriate for prosecutions to be recommended following breaches of legislation. 

Examples of situations which would warrant recommendation of prosecution:

(i) Where there is a blatant disregard for the law, especially where there is an economic advantage to do so (i.e. If it is profitable to break the law)

(ii) Where there is a reckless disregard for the law which could affect the safety or well being of an individual or endanger the environment.

(iii) Where there have been repeated breaches of legal requirements.

(iv) Failure to pay a fixed penalty notice.

Before deciding whether or not to recommend prosecution, a number of factors will be taken into account including:

(i) the seriousness of the offence

(ii) previous history of the duty holder

(iii) the probable public benefit of a prosecution and importance of the case- whether it might establish a legal precedent or whether the case would be in the public interest.

(iv) Any explanation offered by the affected person, organization or business

(v) That there is sufficient evidence to provide a realistic prospect of prosecution.


INTRODUCTION

As part of a growing partnership approach to anti-poverty initiatives, South Kesteven District Council has agreed that there is the need to work on developing a collection and debt recovery policy that is fair to everyone, especially people on low incomes.

This handbook provides a summary of the policy. It is intended to: 

· Help staff work within the policy,

· Help advice workers understand it so they can advise people about it and let us know if we don’t keep to it,

· Help contractors who work for the Council on debt recovery and other activities to follow the aims of the policy.

OUR POLICY AIMS TO 

· Take positive action to prevent debts from occurring in the first place – for example by making the most of people’s incomes and offering different payment methods

· Take positive enforcement action against deliberate non payers or those who delay payment unnecessarily

· Make sure we make early contact to avoid debts increasing

· Encourage our customers to make early contact with us to avoid debts building up
· Make sure that where people have fallen or are likely to fall into debt, we work with them and their representatives to try to set reasonable payment levels that they can maintain
· Make sure that all parts of the Council work towards adopting a co-ordinated approach to billing, concessions, benefits and multiple debts

· Make sure we consider our customers other debts and liabilities when making arrangements for recovering the money they owe.

MAKING OUR POLICY EFFECTIVE

We know that for our policy to work, we must:

· Send clear and accurate bills quickly,

· Respond to changes in our customers’ circumstances as soon as we are told about them,

· Deliver fast and accurate benefit entitlements,

· Stick to the time scales we give people for processing non-payment.

THE BENEFITS OF OUR FAIR COLLECTION AND DEBT RECOVERY POLICY

We believe that our policy will:

· Help people who are in debt to make payment agreements that are realistic and appropriate to their circumstances,

· Make sure that when we have to process non-payment, the action we take is both appropriate for the individual and likely to be effective,

· Mean that by being seen as easy to talk to, people will be more likely to make contact with us when they first face difficulties,

· Help reduce the burden of debt for people on low incomes,

· Enable people who experience change, even after an arrangement has been made, to vary their payments in line with those changes,

· Help identify and recognise people who may try to abuse the policy, such as people who refuse to pay or who delay payment without a real reason,

STATEMENT OF PRINCIPLES FOR OUR FAIR COLLECTION AND DEBT RECOVERY POLICY
Here at South Kesteven District Council, we:

· Believe that people have a responsibility to pay what they owe,

· Actively encourage contact at every stage of the collection and recovery process,

· Aim to help people make the most of their income,

· Provide clear, accurate and speedy bills and information about liabilities,

· Acknowledge the need to provide a service that is effective but sensitive to peoples’ needs,

· Acknowledge our responsibility to collect money effectively.

WHEN PEOPLE GET INTO DEBT, WE WILL:

· Make sure that payment arrangements reflect our customers’ ability to pay as well as the amount they owe
· Not take the next step in the recovery procedure if agreements are being met,
· Acknowledge and respect a persons’ obligations to his or her dependants and recognise the need for a person to maintain a reasonable standard of living,

· Expect Priority Debts (see Annex 1) to be given precedence over other money owed,

· Acknowledge the role of the recognised advice agencies and treat offers made on behalf of their clients in good faith.
OUR DUTY TO COLLECT & RECOVER

South Kesteven District Council has a duty to all Council tax and business ratepayers to ensure cost effective billing, collection, and recovery of all money due to the Council. We also have a responsibility to all our tenants to collect rent as efficiently as possible, and take early action against those who do not pay.
In trying to meet these aims, we recognise that people do not pay their debts for a variety of reasons:

· Some people, because of living in or on the margins of poverty, will find it hard to pay. We will try to help these people to minimise the impact of debt upon them.

· Some people may be able to pay but do not do so because of an oversight or personal difficulties not because of a deliberate decision to avoid or delay payment. The Council will try to help such people by encouraging them to contact us to discuss their difficulties.

· Some people may deliberately set out to delay or not make payments. In these cases all methods of enforcement may be used to make them pay the money they owe.

The need to get in touch is central to our policy.  When a person contacts us, their circumstances will be used to agree a reasonable payment arrangement.  This will minimise our need to take recovery action and help prevent hardship for the individual.  If people do not make contact or maintain their payments, recovery action will continue.

THE COUNCIL WILL:

· Make sure that publicity is available in a variety of formats about benefits, claim forms and information about where to get independent advice,

· Promote maximum take-up of housing and Council tax benefits and ensure that bills and liabilities are taken into account when we ask you to pay,

· Notify people of the availability of Council tax discounts, rate relief, reductions for people with disabilities, exemptions and second adult rebate,

· Inform people of the general availability of income-related benefits,

· Make sure staff who deal with the public are aware of this policy and where professional/independent advice may be found,

· Help to complete a benefit application for all Council tenants who may be eligible when the tenancy agreement is signed.

For business (non-domestic) rates, the Council will make all payers aware, via its billing leaflet, of the availability of charitable rate relief, rural rate relief and Small Business Rate Relief.  Each application is determined on its individual merit and in accordance with existing legislation and national guidance.  Application forms are available from the Council. 

For housing benefit overpayments, the Council will consider in each case, whether recovery should be sought and, if so, determine a level of payment appropriate to the person’s financial circumstances.

OTHER COUNCIL DEBTS 

Other Council debts are due on demand, but where an account is ongoing e.g. commercial rent, payments can be made by monthly instalments by standing order.

Customers must ensure that payments reach us by the due date.

To try to prevent debts, we want people to contact us as soon as they have difficulty paying.  Many people are unaware of their rights and responsibilities, and of the availability of a variety of payment arrangements.  If people contact us early we will be able to discuss the situation and prepare a payment plan. This will help people to manage their debts.

When people contact us we will:

· Check whether they should be paying less or nothing at all,

· Check whether all benefits, discounts, reliefs, exemptions and rebates are being claimed,

· Advise on the most appropriate payment methods,

· If appropriate, advise them to contact an independent advice agency.

COUNCIL TAX RECOVERY PROCESS

Where payments due have not been made, the Council will take the following action:

1. A Reminder Notice will be issued if a Council Tax instalment is missed.  The Notice requires the instalment to be paid within 7 days to bring the account up to date.  


2. If the Reminder Notice is not paid, the right to pay by instalments is lost for the financial year in question and the total remaining balance (displayed on the Reminder Notice) becomes due and payable and must be paid within a further 7 days.

If the Reminder Notice is paid, the Taxpayer can continue to pay by instalments.


3. If another instalment is not paid the same process takes place.

4. However, if an instalment is missed for the third time, the Taxpayer automatically loses the right to pay by instalments for the financial year in question and a Final Reminder Notice is issued for the total remaining balance.


5. If a Taxpayer has lost the right to pay by instalments and not paid the total remaining balance within 7 days, Complaint is made to the Magistrates Court that the Taxpayer has defaulted in payment of the Council Tax.  The Court Costs, which are charged to the taxpayer, currently £30.00 (summons) & £10 (Liability Order).


6. A Summons is then sent to the Taxpayer requiring full payment before the date of the Court Hearing. If a Taxpayer disputes the Summons they, in the first instance, should contact The Revenues Collection & Enforcement Section to discuss and hopefully resolve the matter.  If the Taxpayer is still aggrieved then they must attend the Magistrates Court on the day of the Court Hearing and appear before the Magistrates informing them why they have not paid and their dispute.  A Taxpayers ability to pay will not be considered by the Magistrates at this time.

7. The Council’s application at the Court Hearing is for a Liability Order to be issued in respect of each unpaid Summons. 

This action will not affect the Taxpayers credit rating as the case is heard in a Magistrates Court and not the County Court.

A Liability Order gives the Council further recovery powers, which include:

· an Attachment of Earnings Order

· an Attachment of Benefit Order (Income Support / Job Seekers Allowance)

· Distress 

· Insolvency & Bankruptcy

· Charging Orders 

The Council may implement an Attachment of Earnings/Benefit Order at anytime after the issue of a Liability Order.

8. A Liability Order Notice (7 day notice) is sent to the Taxpayer and a copy of ‘Schedule 5 – Charges Connected with Distress’ informing the Taxpayer that full payment is required within 14 days of the date of the letter.  If full payment cannot be made by the Taxpayer they are advised that a payment arrangement will be considered.  If no contact is made, the Taxpayer is informed that the Council’s Bailiffs will call at their premises to remove their goods.

9. Where there is no response to the Notice, the Liability Order will be passed to the Council’s Bailiffs.

10. The Bailiffs will visit the Taxpayer’s address a minimum of twice in order to secure payment.  The first visit will incur a cost of £22.50 and subsequent visits £16.50, which must also be paid by the taxpayer.  If no contact is made a Committal Warning letter is issued.  If the Taxpayer still does not make contact, the Liability Order in question is endorsed by the Bailiff and the next step is Committal action against the Taxpayer.

11. A Pre-Committal Notice is sent to the Taxpayer informing them that the Council is in the process of issuing a Committal Summons to them if full payment is not received the day before the Summons is due to be issued.

12. If full payment is not received, the Committal Summons, after being endorsed by the Magistrates Court incurring a further £10.00 costs that will be added to the debt, is issued to the Taxpayer (together with appropriate Guidance Notes).  Full payment must be made or the Taxpayer must attend the Magistrates Court as the Council’s application at the Hearing is for the Taxpayer’s committal to prison.

During the Council Tax recovery process the Council, where possible, will take into account a Taxpayers personal circumstances and ability to pay.  Also, payment arrangements (including Voluntary deductions from wages) are always made with Taxpayers where possible.  Staff can also use their discretion by amending payment arrangements and inputting recovery ‘suspended’ so queries can be resolved. 

NATIONAL NON DOMESTIC RATES

An identical recovery process for this applies up to and including the acquisition of a Liability Order.  However an Attachment of Earnings Order or an Attachment of Benefit Order cannot be implemented in respect of this debt.  Also, Committal action can only be taken against an individual and not, for example, a Limited Company.

COUNCIL HOUSING RENT RECOVERY PROCEDURE

Where payment due has not been made, the Collection & Enforcement Section will take the following action:

1. A reminder letter will be sent after 3 weeks of non-payment of rent. This will include details of who to contact, the need for payment to be made and outline the consequences of failing to pay.

2. If there is no response to this letter, two weeks later a Notice Seeking Possession (NSP) will be sent. The consequences of any failure to maintain the agreement will be made clear. Where the tenant has difficulty paying, they will be referred to the Revenues Collection & Enforcement Section for relevant advice on claiming benefits, etc.

3. If there is no response to the NSP, a home visit will be made. If no response a 7 day letter will be sent, warning that Court proceedings will commence unless the balance is paid in full or a suitable arrangement made. 

4. If there is no contact from the tenant within 14 days, or if the payment arrangements are not kept up, Court action will be pursued. 

5. The Legal Section will be notified to send a request for a possession summons to the court with the particulars of the claim.

6. The court will send a copy of the summons to the tenant with a form “Reply to a possession summons” and a court date.

7. At the court hearing, an order will be made either for:

· Possession forthwith, or after 14 days, 28 days or after 56 days.

· Possession suspended on fixed payments

· Withdrawal if paid.

CAR PARK FINES

Where payment due has not been made, the Collection & Enforcement Section will take the following action:

· If the fine remains unpaid a reminder letter will be sent after 2/3 weeks of non-payment of the excess charge notice. 

· If there is no response to this letter, four weeks later the fine is passed to the Legal Section for further action.  A summons is issued to the registered keeper to attend the Magistrates Court.  If proven guilty the Magistrates will recover the fine.

RECOVERY OF OTHER COUNCIL DEBTS
Where payments are due for other Council debts (e.g. Sundry Debtors/ Overpayments), the following action will generally be taken:

· An invoice will be issued stating the amount owed and methods of repayment.

· If no payment is made within 14 days, a reminder notice will be issued which requires the account to be paid up to date within 10 days.

· If no payment is received, a final reminder will be issued warning the debtor of the need to pay and warning that legal action may follow

· If the debt remains unpaid after 7 days a further letter is sent to the debtor informing them of possible legal action.  

· A ‘Court warning notice’ informing of possible County Court action will follow after a further 7 days and an internal memo is sent to the relevant Section.

· The debt will be either passed to our Legal Section for their attention or passed to external debtor collectors.

· During any stage of this process, arrangements for payments can be made which will result in proceedings being adjourned.

· Payment will then be enforced using the most appropriate means. This may be one of the following:

· attachment of earnings

· warrant of execution

· charging order

· garnishee order

MAKING ARRANGEMENTS FOR PEOPLE IN ARREARS

Our staff will:

· make every reasonable effort to contact people at an early stage in the recovery process

· expect priority debts (see Annex 1) to be given precedence over other debts. 

When a person makes contact a realistic agreement for payment will be made.

If there is any doubt as to whether the agreement is realistic (either because it appears to be too high or too low), staff will help the individual to complete an income and expenditure form. 

It is important to remind the person to contact the Council if they anticipate problems in meeting any instalment due date. They will be advised not to wait until they have received a written response to their offer of payment, but to start to make the payments which they have offered.

PAYMENT DATES

· The payment date should take into account:

· the date the person receives income

·  the method and frequency of agreed payments

ARRANGEMENTS MADE BY ADVICE AGENCIES
· Where an arrangement is proposed by a recognised advice agency, an Income and Expenditure form will normally be provided. Their offers received will be treated in good faith, subject to approval.

· Where a person appears to have complex benefit or money advice problems, staff will refer them to an appropriate agency.

OBTAINING DETAILS

· Staff should try to get as much detail as possible of a person’s circumstances to enable us to make the best assessment of their ability to pay. 

· If a person refuses to divulge any information, this should not be used as a reason for refusing to make an arrangement. However, they will be advised that this could lead to a higher rate of payment being required than if their circumstances were fully assessed.

DOCUMENTARY EVIDENCE


· In some cases it will be necessary to request documentary evidence to confirm particular details when arriving at a payment arrangement. People will not, however, be asked for documentary evidence unless it is absolutely necessary.

· Where it is necessary, the person will be told of the particular items that require confirming and be given a specified reasonable time limit within which they are required to provide the documents.

· If it is easier for the person, arrangements will be made for the documents to be confirmed either by the Council or a recognised advice agency.

· The person will be advised that if the evidence is not produced within the agreed time-scale, the offer of payment may be rejected and further action could be taken.
MONITORING PAYMENT ARRANGEMENTS


· All payment arrangements will be closely monitored. 

· Further recovery action may be taken in respect of late or missed payments.


· The responsibility for making sure that payment reaches the account by the due date remains with the debtor.

· The person will be reminded that the date on which instalments are to be paid is the final date on which money should reach the account. This means that people must allow sufficient time for the payment to reach the Council by the due date

WHEN PAYMENT ARRANGEMENTS ARE NOT MAINTAINED 

· It is important to ensure that where arrangements have not been maintained, prompt action is taken by the person to try and bring the arrangement back up to date. If the person’s circumstances have changed, they will be encouraged to contact us to alter the agreement. 
· When a person defaults on an arrangement, we will send a written notice advising them of the need to take action.  This will provide the person with the opportunity to bring the arrangement up to date or advise the Council of a change of circumstances.
· Although the Council will ideally require the original agreement to be brought up to date within a short time scale, if there has been a significant change in circumstances it will be possible to negotiate a new arrangement.

MAINTAINING CURRENT INSTALMENTS
When negotiating arrangements for payment, staff will ensure that current instalments/rent are being maintained, i.e. the arrangement will be in addition to and conditional on, the current Council tax, weekly rent, business rates, or other Council debt being paid.  For Council Tax, current instalments will be the yearly Council Tax divided by 52 in the case of weekly instalments or 12 in the case of monthly instalments. This arrangement is available only on hardship grounds and is subject to completion of an income/expenditure form. 

TO CONTINUE TO DEVELOP THE STRATEGY WE WILL:


· continue to build on the trust that has developed between the advice agencies and the Council

· forge stronger links with the Department for Works & Pensions, and Job Centre Plus, particularly in areas of Income Support Direct Deductions and notification of changes in benefits.

· continue to review all leaflets being forwarded by the Council in respect of debt collection and benefits

· look at better targeting of information, particularly in relation to benefits

· consider recommendations that could be made to national Government to amend appropriate legislation

ANNEX 1
DEFINITIONS

Throughout the document several words or phrases have been used that may have different meanings to different people. This section provides the Councils accepted definitions of some of those terms.

1. Poverty

The Council uses a relative definition of poverty, which is “the enforced lack of the resources needed to participate in society”

2. Minimum accepted standard of living

The means-tested benefits level is a simple and measurable indicator of how much someone needs to live on. However, it is generally accepted that this level is insufficient for a decent standard of living and it does not take account of individual circumstances. The Council therefore uses this level as a minimum whilst allowing a degree of flexibility for special costs or expenses that individuals or families may face.

3. Priority Debts

Priority debts are those debts that can result in loss of essential service, lose your home or imprisonment
	Housing 
	Utilities
	Other

	Council Tax
	Electricity
	Business Rates

	Mortgage
	Gas
	CSA deductions

	Rent
	Telephone
	Court Fines

	
	Water
	Hire Purchase for essential goods

	
	
	Income Tax

	
	
	Maintenance Arrears

	
	
	Secured Loan

	
	
	VAT


	 



INTRODUCTION

South Kesteven District Council is committed to the reduction and prevention of Anti-Social Behaviour within the District.  The South Kesteven Crime and Disorder Reduction Partnership have set a target to reduce the level of crime by 15% over 3 years.  This policy seeks to enhance the Authority’s commitment to the reduction of anti-social behaviour, and sets out the framework and procedures to support this target. Anti-Social Behaviour is defined within the Crime and Disorder Act 1998 and this definition has been adopted by South Kesteven District Council.

“Any person acting in a manner that caused or was likely to cause harassment, alarm or distress to one or more persons not of the same household as himself”.

AIM

In 1998 the Crime and Disorder Act was introduced, under the 1998 Act, the Council has a legal duty to consider the crime and disorder implications of all its policies and practices.  The view South Kesteven District Council is taking; is that the legislation should cover all areas and activities that impact on residents and communities of South Kesteven.  Section 17 of the 1998 Act requires that consideration of crime and disorder issues are integrated into all functions and corporate thinking. This part of the Act seeks to identify corporate responses to crime and disorder by stating that:

“Without any prejudice to any other obligation imposed on it, it shall be the duty of each authority to which this section applies to exercise its various functions with due regard to the likely effect of the exercise of those functions on, and the need to do all that it reasonably can to prevent crime and disorder in its area”
The requirement of Section 17 is to make sure Community Safety is considered throughout South Kesteven District Council as a whole when carrying out its activities and functions, there is a further reference with this section entitled partnership working. Section 17 is one of the most comprehensive and fundamental sections of the 1998 Act, and dictates the way in which authorities need to plan, implement and monitor work on crime and disorder issues in the future.  Section 218A of the Housing Act 1996 inserted by Section 12 Anti-Social Behaviour Act 2003 requires landlords that are local housing authorities to prepare and publish policies and procedures in relation to Anti-Social Behaviour by 30 December 2004. The Council approved the Housing Services Anti-Social Behaviour Policy and procedure on 9th December 2004.

This policy and procedure extends beyond the scope of the Landlord function and include other enforcement polices within the South Kesteven District Council’s statutory functions and framework.  Anti-Social Behaviour statements, policies and procedures should support the priorities of South Kesteven District Council; its Corporate aims and objectives. 

SCOPE OF THE ANTI-SOCIAL BEHAVIOUR AND ENFORCEMENT POLICY

The Anti-Social Behaviour and Enforcement Policy and Procedures seek to provide guidance to officers responsible for Anti-Social Behaviour and Enforcement of any nature.  It informs and explains to employees, the public and businesses how the Council will enforce this legislation.  In addition this policy supports and enhances the Enforcement Polices already in place covering the following service areas; Housing, Community Safety, Cleansing (Contracts), Food, Licensing, Health and Safety, Environmental Protection, Planning, and Building Control.

Who is affected by the Policy?
“Everyone who lives in, works in or visits South Kesteven”.

IMPLEMENTATION ACCOUNTABILITY AND RESPONSIBILITY  

Corporately the accountability for the strategic overview rests with the partners within the South Kesteven Crime and Disorder Reduction Partnership.  

Heads of Service will be responsible for making sure this policy is implemented, communicated to staff and that appropriate training is made available.  Accountability and responsibility for operational issues rests with the Heads of Service and delegated officers.  

Authority to serve Formal Notices will only be given to those officers that are suitably qualified.  All authorised officers must have received appropriate training and must have suitable relevant experience to demonstrate competence through an understanding of legislation and enforcement powers.

Any recommendations to prosecute will be referred by the enforcing officer to the Manager, who will seek legal advice.   In all cases where there is a likelihood of a prosecution; approval will be sought from the Heads of Service or delegated officer with the appropriate delegated authority for the specific service area.  The Heads of Service will need to have due regard for the nature of the offence and where appropriate, link their decisions to other relevant service units, where there may be an overlap in enforcement action and where other legal remedies can be considered.  

South Kesteven District Council will work to make sure that enforcement decisions are consistent, well balanced, fair and related to common standards both locally and nationally.

PARTNERSHIP WORKING
Anti-social behaviour has to be tackled in partnership and the various functions of South Kesteven District Council can contribute to tackling anti-social behaviour through prevention, early intervention, rehabilitation and enforcement. 

South Kesteven as a district authority has responsibility for tackling anti-social behaviour and in line with Section 17 of the Crime and Disorder Act (1998) there is a requirement on Housing, Environmental Health, Cleansing, Planning and Building Control functions of South Kesteven District Council to consider the crime and disorder implications and how they can contribute to tackling anti-social behaviour in their polices and procedures.

Section 17 of the Crime and Disorder Act (1998) requires that consideration of crime and disorder issues are integrated into all Council functions and corporate thinking. In line with this requirement in the following service areas; Housing, Community Safety, Cleansing, Environmental Health, Planning, and Building Control should include in their service plans a statement in relation to tackling Anti-Social Behaviour. 

SUMMARY OF THE LEGISLATION

Anti-Social Behaviour Act 2004

The purpose of the Act is to provide the tools for practitioners and agencies to effectively tackle anti-social behaviour.  The Act is comprised of eight parts, which build upon existing legislation to clarify, streamline and re-enforce the powers that are available to practitioners.

Crime and Disorder Act 1998

The purpose of this Act is to tackle crime and disorder and help create safer communities.  The Act gives the lead responsibility for Crime and Disorder to the Police and Local Authorities. The 1998 Act provides additional powers for agencies to use when carrying out their work to reduce crime, namely:

· Section 115 which allows for the sharing of information for the purposes of preventing crime and disorder without contravening the Data Protection Act 1998 

· The establishment of local partnerships between Police, Local Authorities and others to help fight crime

· Section 17 places a duty upon local authorities to consider the community safety within their district for any function that it may undertake.  This section dictates the way in which authorities need to plan, implement and monitor work on crime and disorder issues.

· Section 1 introduced the Anti-Social Behaviour Order, which aims to prevent serious and persistent anti-social behaviour.

Police Reform Act 2002

The purpose of this Act is to make provisions about the supervision, administration functions and conduct of Police Forces, Police Officers and other persons serving with or carrying out functions in relation to the Police.

In relation to Anti-Social Behaviour the Police Reform Act 2002 strengthened the arrangements in the Crime and Disorder Act 1998 for anti-social behaviour orders:

· Extending the use of Anti-Social Behaviour Orders to the British Transport Police and Registered Social Landlords

· Extending the area over which an Anti-Social Behaviour Order can be made within the United Kingdom

· The provision of imposing an Anti-Social Behaviour Order in addition to a sentence on conviction for a criminal offence involving Anti-Social Behaviour

· Section 59 of the Police Reform Act 2002 introduced Police powers to deal with the anti-social use of motor vehicles on public roads and off road.

LOCAL GOVERNMENT ACT 2000

Puts a duty on Local Authorities to promote economic, social and environmental wellbeing in its area
Housing Act 1985 and the Housing Act 1996

The purpose of these Acts gave measures to local housing authorities to enforce the terms and conditions of tenancy where there are breaches which may be considered to be nuisance and or annoyance and where the local housing authority may wish to seek possession.

PROTECTION FROM EVICTION ACT 1997

The Act covers racial harassment and is defined as the use of words or behaviour, which would put the victim in fear of violence.
HUMAN RIGHTS ACT 1998

The Act gives statutory effect to the European Convention on Human Rights, key rights include:

· Freedom of expression

· Right to life

· Prohibition of torture

· Prohibition of discrimination

· Right to freedom of thought and religion

· Right to respect for private and family life

South Kesteven District Council will ensure it is doing all it can within its powers to enable quiet enjoyment by people of their homes and to ensure that it is not breaching the human rights of anyone it may take action against for anti-social behaviour.
CHILDREN ACT 1989

This Act places a duty on authorities to co-operate with each other in the protection of children. In particular information on one authority's actions must be shared with others if it would help them carry out their functions.

DISABILITY DISCRIMINATION ACT 1995

This Act made it unlawful for a local authority to discriminate against a disabled person by evicting them. The Council has to ensure that a person's anti-social behaviour is not a direct consequence of their disability.

RACE RELATIONS ACT 1976 AND THE RACE RELATIONS (AMENDMENT) ACT 2000

This places a statutory duty on Public Authorities to eliminate unlawful discrimination, promote equality of opportunity, and promote good race relations. Race equality issues must be considered in all of its policies.
Examples of ASB

Listed below are some of the types of anti-social behaviour that the Authority considers to be unacceptable.  This is not a complete list:

· Noise nuisance

· Intimidation and harassment

· Fouling of public areas

· Dumping rubbish

· Vandalism and graffiti

· Aggressive and threatening language and behaviour

· Abandoned vehicles

· Actual violence against people and property

· Hate behaviour targeting people or members of identified groups because of their perceived background or their gender race, religious beliefs, disability, sexual orientation or other perceived difference
· Using public or private housing accommodation to sell drugs and for other unlawful activities

· Domestic violence
PRINCIPLE OF ENFORCEMENT

The overriding principle of Enforcement and that which has been adopted by South Kesteven District Council is contained within the Office of the Deputy Prime Minister’s Enforcement concordat.   Any enforcement action that is taken has to be in the best interests of the public and the four principles of enforcement are:

· Proportionality: the degree of enforcement action taken should be proportional to the risk involved.

· Consistency: officers should take a similar approach in similar circumstances to achieve similar outcomes.

· Transparency: making sure that our role is clear to businesses, employees and customers and that any advice given or action taken by enforcement officers is understood.

· Targeting: inspection priorities are aimed at highest risk areas and we identify those responsible for controlling those risks.

The Council will be guided by codes of practice issued under the various pieces of legislation.  Any departure from these policies must be exceptional, capable of justification and approved by the appropriate Corporate Director, unless there is a significant risk in delaying a decision.

The Community Safety Team, Housing Services, Environmental Health Services, Cleansing Services, Planning and Building Control; may use a variety of means such as education, advice and guidance, warning letters and or legal notices to ensure that individuals and or groups are made aware of their actions, and responsibilities and what the outcomes may be. 

Depending upon the individual circumstances; the following actions may be taken:

· No action necessary.

· Mediation and arbitration.

· Informal action – written or verbal advice.

· Issuing formal notices.

· Use of formal cautions.

· Seizure of equipment.

· Direct action.

· Prosecution.

ENFORCEMENT OPTIONS SPECIFIC TO THE ANTI-SOCIAL BEHAVIOUR ACT

The options available for the enforcement of Anti-Social Behaviour are contained primarily within, Housing Act 1996, Crime and Disorder Act 1998, Anti-Social Behaviour Act 2003. Where there are serious cases of Anti-Social Behaviour the following remedies can be applied:

Acceptable Behaviour Contracts (ABC)

ABC’s are voluntary written agreements between a person, the authority and the Police.  Under the ABC a person agrees not to be involved with certain specified anti-social acts and agrees to a range of undertakings.  The contract is not a legally binding document and usually lasts for about six months.

Anti-Social Behaviour Orders (ASBO)

ASBOs under section 1 of the Crime and Disorder Act 1998 are legally defined court orders designed to prevent persistent anti-social behaviour.  ASBOs have effect for a period of not less than two years and if breached a prison sentence of between six months to five years depending upon the severity of the breach can be imposed along with a fine.  

Post Conviction Anti-Social Behaviour Orders (ASBO)

A person that is convicted of a relevant offence in the Criminal Courts, can under Section 1c of the Crime and Disorder Act 1998, as amended by Section 64 of the Police Reform Act 2002, make an order that is equivalent to an Anti-Social Behaviour Order, prohibiting the defendant from doing anything that may be specified in that order. 

INJUNCTION AND EXCLUSIONS ORDERS

Injunctions and exclusions orders under sections 153a, 153b, 156c or 153d of the Housing Act 1996.   Injunctions were introduced to prevent anti-social behaviour, unlawful use of premises and breaches of tenancy agreements.  In order for injunctions to be appropriate there has to be some blame on behalf of the perpetrator.  The injunction order can force the perpetrator to do something and or forbid a further breach of the tenancy.  The length of the order is left to the discretion of the Judge.  However, it is unlikely that the order will not exceed 12 months and will only take effect once personally served upon the perpetrator.  Injunctions can also be obtained under section 222 of the Local Government Act 1972.

DEMOTED TENANCIES

Where a tenant or resident of or visitor to the dwelling is guilty of anti-social behaviour, the local housing authority will be able to apply for an order for the demotion of the tenancy.  In relation to secure tenancies the tenancies will become demoted tenancies.

POSSESSION ORDERS

Possession can be sought under Ground Two of Schedule 2 to the Housing Act 1985, (as substituted by Section 144 of the Housing Act 1996) Ground 2 – The tenant or a person residing in or visiting the dwelling house:

a) has been guilty of conduct causing or likely to cause a nuisance or annoyance to a person residing, visiting or otherwise engaging in a lawful activity in the locality, or

b) has been convicted of: 

(i) using the dwelling house or allowing it to be used for immoral or illegal purposes, or

(ii) an arrestable offence committed in, or in the locality of, the dwelling-house

Any other legal action which could be taken with the support of the Police or Local Authority for example Environmental Protection Act 1990 action or criminal prosecution.

Other Tools

There are a range of services and enforcement tools that are available to South Kesteven District Council to deal with and to address anti-social behaviour and this depends on the specific nature of the complaint, but these can include the following:

COMMUNITY SAFETY MANAGER  

The Community Safety Manager will assist the Council in discharging it’s functions under the Crime and Disorder Act 1998 and will be responsible for the co-ordination of activities of the South Kesteven District Council Crime and Disorder Partnership, and will take action to address the objectives of the Crime and disorder Strategy and comply with Anti-Social Behaviour Legislation. The Community Safety Team Manager will manage the Community Safety Team.

THE COMMUNITY SAFETY TEAM

The Community Safety Team aims to reduce anti-social behaviour by:

1. Having due regard in carrying out its function for the agreed procedures set out in the Lincolnshire County Partnerships Protocol on Anti-Social Behaviour Orders and Acceptable Behaviour Contracts and by;

2. Working in partnership with a number of key agencies such as the Police, PCT, Probation, Drug Action Teams, Youth Offending Teams, the County Council’s education, and social services, Registered Social Landlords, Victim support, Women’s Aid and, both other statutory and voluntary agencies.

The Community Safety Team will provide training and support to staff and other external bodies on issues around Anti-Social Behaviour.  The role of the team is to:

· introduce and implement diversion and prevention strategies

· review jointly with the police individual cases of anti-social behaviour and take the appropriate enforcement measures

· develop and implement anti-social behaviour policies and procedures

· strengthen community partnerships

REPORTING ANTI-SOCIAL BEHAVIOUR

An individual who is experiencing Anti-Social Behaviour should report it directly to the authority or agency that would normally deal with that particular issue, for example: “disorder in the street” to the police, “fly tipping” to the Council, issues on mixed tenure housing estates to the Council’s Housing Services. The Community Safety Team will take direct referrals only in exceptional circumstances. 

HOUSING SERVICES ON MIXED TENURE ESTATES

Housing services will include direct contact with a member of the Housing Service Estate Management Team.  The Estates Management Team Manager has the overall responsibility for co-ordinating the Estate Management Services and enforcing the terms and conditions of the tenancy.   The Estates Management Team will be the first point of contact and will make an initial assessment, as to the severity of the problem and the appropriate course of action.

CLEANSING

Cleansing (Contract Services) deal directly with the following:

· Litter

· Abandoned vehicles

· Rubbish

· Graffiti 

· Fly tipping

ENVIRONMENTAL HEALTH

Environmental Health Service deals directly with the following:

· Noise nuisance

· Graffiti

· Bonfires

Planning Enforcement

Planning Enforcement will deal with the following enforcement issues:

· Unauthorised physical development 

· Unauthorised changes of use
· Unauthorised works to protected trees
· Unauthorised works to listed buildings
· High hedges
· Breaches of planning conditions
· Fly-posting and unauthorised advertising
· Untidy sites
Referral to other Enforcement Agencies

Where the enforcement action is outside of the local authority’s remit the following agencies may be contacted.

· Police, criminal activities and anti-social behaviour that is not covered by South Kesteven District Council
· Education
· Registered Social Landlords
Referral to Support or Advice Agencies

· Victim Support

· Mediation

· Community Development Projects and Youth Workers

· Social Services

· Drug and Alcohol Action Teams

· Independent Legal Advice

· Citizens Advice Bureau

· Domestic Violence Services

Data Protection and Confidentiality

Under the Crime and Disorder Act 1998 section 115, personal data or information may be disclosed to the police, probation service or health authority, where it is necessary or expedient for the purposes of obtaining an ASBO. The information must however still be processed in accordance with the data protection principles under the Data Protection Act 1998 and the common law e.g. defamation, duty of confidence.

Training and Support for Staff

South Kesteven District Council recognises that its staff must be trained in tackling anti-social behaviour. Heads of Service will be responsible for ensuring that all front line staff involved should receive training in best practice, legal solutions, evidence gathering, and attendance at Court, and dealing with racial incidents. Training needs are identified through annual appraisal interviews.

South Kesteven District Council recognises that staff dealing with complaints of anti-social behaviour may well face threats of or actual abuse, both physical and verbal. As such, all staff should received training in how to deal with violence and difficult situations. Effective lone working procedures should be in place together with risk assessments for all front-line staff.

South Kesteven District Council will take appropriate legal action such as seeking injunctions, anti-social behaviour orders, possession proceedings against any individuals who threaten, abuse or harm it's staff. It will also support criminal prosecutions where necessary.

Lincolnshire County Partnership Protocol on ASBO and ABC

The Lincolnshire County Partnership Protocol on Anti-social Behaviour Orders and Acceptable Behaviour Contracts it set out the protocol for what this policy seeks to archive; that is to protect the community from anti-social behaviour by effectively stopping and then preventing it. The protocol is attached at appendix A.

Monitoring and Data Collection by the Community Safety Team
Details of the data that will be record by the Community Safety Team and the agreed Performance Indicators for South Kesteven District Council for the period 2005 to 2006 are shown at Appendix B.
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