SOUTH YORKSHIRE FOOD AUTHORITIES

Enforcement Protocol

Purpose

This protocol sets out the enforcement practices of the four South Yorkshire Food Authorities to facilitate consistency of enforcement action between the authorities.

General Policy Statement

The policy of the South Yorkshire Food Authorities (Sheffield City Council, Rotherham M.B.C., Doncaster M.B.C., and Barnsley M.B.C) regarding the enforcement of food safety is primarily to ensure the provision of safe food for consumers.  This will be achieved by using the provisions of the Food Hygiene (England) Regulations 2006, the related European hygiene regulations, PACE, CPIA and any other relevant guidelines. An important part of the policy is the provision of advice with the intention of raising standards without necessarily having to resort to formal enforcement action.

The main aims of this policy are:

· To ensure that enforcement action is primarily based upon an assessment of risk to public health, which may arise due to non-compliance with food safety law.

· To facilitate consistent enforcement action between the authorities and improve service delivery.

In order to facilitate uniformity the South Yorkshire Food Authorities will continue to consider and follow as appropriate the guidance in statutory Codes of Practice, circulars and advice offered by LACORS and the Joint Food Standards Group (JFSSG).

If enforcement action is considered which appears to be inconsistent to any advice issued then this will be discussed within the South Yorkshire Food Liaison Group and referred if necessary to LACORS national co-ordinating body for consideration.

This policy provides a statement of the South Yorkshire Food Authorities intentions with regard to enforcement, further information concerning the implementation of the policy is to be found in each authority’s office procedures.

Organisations and Arrangements to Implement Policy

The final decision to prosecute will be determined by each authority.

Only authorised officers who are suitably qualified and experienced may initiate food safety enforcement action. A judgement as to the type of enforcement action an officer can undertake will be made using the criteria detailed in the Food Law Code of Practice.

Newly qualified officers will need a period of training and experience followed by an assessment of competence by the Manager. Officers already experienced in Food Safety enforcement work will be authorised by the Manager when satisfied they have gained relevant experience in Food Safety enforcement.

All authorised officers must abide by this policy and associated office procedures when making enforcement decisions.

Principles of Enforcement

The South Yorkshire Authorities recognizes the importance of maintaining consistency in the decision they make concerning enforcement action. To assist in achieving this, each authority has adopted the Cabinet Office Enforcement Concordat.  The guidance in that Concordat is to be considered and followed by each authority.
Each authority wishes to ensure that enforcement decisions are consistent, balanced, fair, and relate to common standards that ensure the public is adequately protected.

The Principles that underpin this approach to regulation are:

· proportionality in the application of statutory requirements and in securing compliance; 

· consistency of approach; 

· transparency - how we operate and what can be expected from us;

· targeting of enforcement action.

Proportionality

Proportionality means balancing enforcement action against the risks and costs. Those whom the law protects and those on whom it places duties (duty holders) expect that action taken by enforcing authorities to achieve compliance should be proportionate to any risks to public health and safety and to the seriousness of any breach.

Some duties are specific and mandatory - others require action so far as practicable. Deciding what is reasonably practicable to control risks involves the exercise of judgment by duty holders and discretion by enforcers.

The enforcement action taken by this Service will be proportionate to the risks posed to the persons and the environment and the seriousness of any breach of the law.

In some circumstances when duty holders and enforcing officers cannot reach agreement, final determinations, on what is reasonably practicable in particular circumstances, are made by the courts.

Consistency

Consistency means taking a similar approach in similar circumstances to achieve similar ends. It does not necessarily mean uniformity. This Service aims to achieve consistency in the advice given and in our response and decisions.
The Authorities recognizes that in practice consistency is not a simple matter. Enforcing officers are faced with many variables: the level of hazard, the attitude and competence of management, the previous history may vary between situations, which may otherwise appear similar. The decision on enforcement action is a matter of judgment and the enforcer must exercise discretion.

Officers must ensure that the particular needs of certain groups are taken into

account to ensure that legislation is enforced fairly.

Where there are shared enforcement roles, officers shall advise the enforcement agency, when contraventions, for which that agency is responsible, are identified.

Transparency

Transparency means helping duty holders to understand what is expected of them and what they should expect from the enforcing authorities. It also means making clear to duty holders not only what they have to do but also, where this is relevant, what they don't. That means distinguishing between statutory requirements and advice or guidance about what is desirable but not compulsory.

The South Yorkshire Authorities will continue to develop its procedures so that we make clear to our customers what action we are taking and why.

Targeting

Targeting means making sure that enforcement is targeted primarily on those whose activities give rise to the most serious risks, or where the hazards are least well controlled. Each authority ensures that action is focused on the duty holders who are responsible for the risk and those who are best placed to control it.

Each Authority has systems for prioritising visits according to the risks posed by a duty holder's operations, which take account of hazards and the nature and extent of risks.

In assessing risk it is important to be mindful of role that can be played by adequate management systems. Properly managed hazards can give rise to lower risk. Conversely poorly managed low hazard activities have potential for greater risk.

Enforcement Options

The enforcement options available are varied and will be determined by a number of factors e.g. the potential risk arising from any contravention, the consequences of non-compliance and the likely effectiveness of the various enforcement options.

After assessing all the relevant information and evidence the choices for action are:

· To take no further action

· To take informal action

· To revisit the premises

· To use statutory notices

· To seize food products

· To refuse or revoke a license

· To apply for a court injunction

· To use simple cautions

· To prosecute

No Further Action

In those circumstances where the premises are found to be satisfactory it will be appropriate to take no further action other than confirming the visit in writing.

Informal Action

Informal action can be used to secure compliance with the requirements of food hygiene regulations and can be used when formal legal action is not necessary or not considered necessary at that particular stage.

Informal action will in most circumstances be initially used if the officer believed it will secure compliance with the requirements of food hygiene regulations within a reasonable timescale.

Circumstances when this would be particularly appropriate are:

· The consequences of non compliance will not pose a significant risk to public health.

· Past history suggests informal action will achieve compliance and there is confidence in the management involved.

Revisit of Premises

Officers will decide whether to make a revisit depending upon the health, safety, environmental damage or nuisance implications of the contravention, and the perceived likely response of the offender to the warning/ advice.

The Food Law Code of Practice (England) states that visits to check on the progress of measures required after a previous inspection is classed as a secondary inspection.  The inspection rating of a food business is assessed or re-assessed at the conclusion of every primary inspection in accordance with the Food Law Code of Practice (England).  Inspection ratings will not be re-assessed at secondary inspections such as revisits.
Statutory Notices

Three types of Statutory Notice may be served:

Hygiene Improvement Notices

When the authorised officer is satisfied there is a significant contravention of food hygiene regulations which does not pose an imminent risk to health then issuing a Hygiene Improvement Notice will become an option.

The usage of Hygiene Improvement Notices will be appropriate in the following circumstances:

· The authorised officer has reason to believe an information approach will not be successful

· Where there is a record of non compliance with breaches of food hygiene regulations

· Where formal action is proportionate to the risk to public health

The timescale specified in the Hygiene Improvement Notice will be determined by the officer’s professional judgement of the circumstances and the amount of time previously allowed to carry out the works.

Any reasons for extensions of the limit will be considered provided they are made in writing before the expiry date of the notice.

A further revisit will be carried out once the notice has expired. If the notice has not been complied with then the next step will be to initiate a prosecution unless there are mitigating circumstances which will need to be discussed with the appropriate line manager.

Any recording of information and subsequent interviews with the Food Business Operator (FBO) will again need to follow the authority’s internal procedures and PACE guidelines.

A decision to initiate a formal approach should be taken having regard to all relevant matters which will include:

· the business involved high risk operations (it should not usually be appropriate in low risk businesses)

· their previous response to informal approach to secure compliance (this applies generally and/or specifically with regard to Article 5.
· the breaches of requirements relating to hazard analysis systems or training/supervision would be likely to lead to significant breaches of food hygiene requirements

· where there is a record of ineffective control of critical points 

· reasons offered by the FBO for failure to comply

· whether there is any history of general non compliance with food hygiene legislation.

Formal enforcement will, therefore, be appropriate in those circumstances where businesses have failed to respond to the authority’s informal attempts to secure compliance and where there are risks to food safety.

This will usually follow two advisory visits to the premises, with no progress being made. It is stressed, however, that where critical controls do not exit appropriate action must be taken so that the necessary controls are implemented to ensure food safety.

The officer should be in a position to substantiate in the notice the reasons why this action is being required, e.g. poor handling practices, potential for cross contamination, poor temperature control etc.

This information needs to be appropriately recorded in line with the authority’s internal prosecution procedures.

Failure to comply with a Hygiene Improvement Notice will normally result in prosecution or simple caution of the Food Business Operator.

Hygiene Emergency Prohibition Notices

When the authorised officer on inspection is satisfied that there are:

· Offences, which are of a serious nature and an imminent risk of injury to health can be demonstrated.

· The guidance criteria specified in the Food Law Code of Practice are fulfilled

It will be appropriate to issue emergency prohibition notices, unless:

· there is confidence in the integrity of an offer made by a FBO to voluntarily close the premises or cease the use of equipment, process or treatment associated with the imminent risk.

· The FBO is willing to confirm in writing his/her prompted / unprompted offer of a voluntary prohibition

The service of a Hygiene Emergency Prohibition Notice will always be followed by an application to the relevant Magistrates Court for a Hygiene Emergency Prohibition Order.

Failure to comply with a prohibition notice will normally result in prosecution or simple caution of the Food Business Operator.

Remedial Action Notices (RAN)

Where the Authorised Officer considers that the FBO must take immediate action to stop any risk of contamination to meat, the Authorised Officer will first make a verbal request of the FBO to comply. Where they are not satisfied with the action taken and are still concerned that the requirements of the legislation are being contravened, or that adequate health inspection is being hampered, they may serve a RAN to require the FBO to comply immediately.

RANs are most suitable where any contravention of the Hygiene Regulations exist that pose a potential and/or immediate risk to public health and urgent action is needed, or adequate health inspection is being hampered. They may also be used for continuing offences that require urgent action.

RANs act as an immediate prohibition that may require the FBO to:

· prohibit the use of any equipment or any part of the establishment specified in the notice;

· impose conditions upon or prohibit the carrying out of any process;

· require the rate of operation to be reduced to such extent as is specified in the notice, or to be stopped completely; or 

· require the detention of any animal or food of animal origin for the purposes of examination (including the taking of samples).

The RAN will be withdrawn when the Authorised Officer is satisfied that the FBO has taken the action required in the notice. Any evidence that the notice has been breached will constitute an offence and the Authorised Officer will recommend that formal action be taken for the contravention of the regulations, together with the breach of the notice.

Remedial Action Notices will only used in those premises that require approval under the hygiene regulations.
Seizure of Food

Authorised Officers may seize food that does not meet the food safety requirements detailed within the legislation.  When food is seized, the person from whom the goods are taken will be issued with an appropriate notice.  Where the law requires, we will produce seized food before the relevant Court for determination by a magistrate. 

Suspension or Revocation of a licence / approval

Certain businesses are required by law to be licensed or approved (businesses will be advised of this) by their local authority in order to trade and the authority has the power to suspend or revoke the licence or approval.

Before taking this action the authorised officer will discuss the circumstances of the case with the authority’s relevant senior manager who must be satisfied there are sufficient grounds or breaches of the relevant legislation before this significant step is taken.

The authority will always keep the person(s) responsible for the business informed in writing of the reasons why this action is being taken and their rights of appeal will be made clear.

Court Injunction

In certain circumstances, for example where offenders are repeatedly found guilty of similar offences or where the Authority’s solicitors agree that an injunction is a more appropriate course of enforcement action than any other, then injunctions may be used as an enforcement measure to deal with repeat offenders or dangerous circumstances.

Simple Caution

The Food Law Code of Practice advises local authorities to consider issuing a simple caution as an alternative to a prosecution.

Before issuing a simple caution the following criteria will be considered.

· There is sufficient evidence to substantiate legal proceedings 

· The offences are of a less serious nature and a prosecution would not be in the public’s interest

· The FBO admits responsibility and has efficiently and speedily dealt with the matters of concern

· No Simple Cautions have previously been issued for the same offence

· The officer believed a simple caution will reduce the chances of repeat offences

· The suspected offenders understanding of the significance of a simple caution and if they are able to give an informed consent to being cautioned.

Prosecutions

As a general rule a person or company will be given a reasonable opportunity to comply before deciding to prosecute but there will be some circumstances when it will be considered appropriate to prosecute without giving a prior warning. In reaching a decision as to whether a prosecution should be taken the following factors need to be taken into consideration:

· The seriousness of the alleged offence and the potential food safety risk posed by the non-compliance

· The existence of sufficient evidence to support a prosecution

· The previous history of the party concerned, e.g. failure to respond to past warnings, history of non-compliance, and the views received from the Home or Originating Authority

· The likelihood of the defendant being able to establish a due diligence defence

· The ability of any important witnesses and their willingness to co-operate

· The action taken by the party to prevent a re-occurrence

· The public benefit of a prosecution

· If the offender is particularly young or old or suffers from an infirmity and a Court is likely to impose only a nominal penalty or an absolute discharge

· There has been undue delay in conducting an investigation

· The importance of the case in establishing a legal precedent

· The decision to prosecute will always be related to the risk posed and not as a punitive response to minor breaches of legislation.

Once the authorised officer is satisfied there is sufficient evidence to prosecute and there is a realistic prospect of conviction the evidence must be prepared as outlined in the relevant office procedure. The defendant must be informed at the earliest opportunity, preferably in writing of the intention to prosecute.

Authorisation for prosecution should be sought by the relevant person.

Simple cautions will be used in accordance with the relevant Home Office Circular and LACORS guidance. If a person declines the offer of a simple caution then this will result in a prosecution.

Other relevant bodies may need to be informed, e.g. Home or Originating Authority, or Office of Fair Trading and Standards upon successful conviction of a company and the acceptance of a simple caution.

Enforcement of Statutory Requirements in Relation to the HACCP and Training Requirements contained within Regulation EC 852/2004.

With regard to securing compliance with the requirement for a documented food safety management system based on HACCP principles (the HACCP requirement) and the requirement for the training, supervision and instruction of food handlers, the authorities have agreed to adopt a graduated approach to enforcement.  This will involve an informal educative approach with the authorities providing advice and assistance to businesses. 

Any written documentation issued to FBOs under this informal approach will:

· Contain the necessary information to understand what work is required why it is necessary and when appropriate, it should indicate timescales for completion of the work.

· Clearly distinguish between any recommendations for good hygiene practice and those works which are statutorily required

· The likely enforcement outcome should the FBO fail to carry out the works specified e.g. formal action will be necessary if controls are not implemented and maintained at critical points.

· Be supported with appropriate guidance material, e.g. appropriate SFBB pack, leaflets, reference to relevant industry guides, etc.

It should be noted however that any premises which is in such poor condition that it warrants the service of a number of notices or prosecutions, and where the HACCP or training requirements have not been fully complied with, should be subject of legal action to enforce these requirements in conjunction with all other issues.

Equal Opportunities

The four authorities recognise that members of the community may have specific difficulties which will require further advice and assistance. If enforcement action has to be considered then every effort will be made to ensure minority groups are not discriminated against and that the gravity of the situation is fully explained to them. If necessary the services of an interpreter will be used, and appropriate translated material will be provided.

Appeals Procedure

If a operator of a food business does not agree with the action taken by an officer of the Local Food Authority, that person is entitled to challenge the decision by first contacting the appropriate Senior Manager as named in correspondence or the Head of Service. If it is being alleged that the law is being applied differently to that in other Authorities then the FBO can request that the matter is referred to the Local Authority Co-ordinating Body on Food and Trading Standards (LACORS) on their behalf.  Any individual who is to be prosecuted also has the right to make representations in court and would be advised to seek legal advice.

Review Period

This policy will be reviewed bi-annually as appropriate to:

Assess its effectiveness

Amend as necessary

Update to take account of new legislation or guidance

Have regard to recommendations made by the Food Liaison Group
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