

RUSHCLIFFE BOROUGH COUNCIL

FOOD SAFETY ENFORCEMENT POLICY
INTRODUCTION

The Council is the “food authority” for the Borough of Rushcliffe and has a statutory duty to enforce the provisions of the Food Safety Act 1990, The Food Hygiene (England) Regulations 2006 and other associated legislation within the Borough.
The Council carries out this duty by employing suitable, qualified and trained Environmental Health staff, who are authorised in writing to enforce the requirements of the Act.

The Council recognise the value to enforcement officers and food businesses alike of having a documented policy, which sets out how enforcement activity will be carried out.

The policy covers the following issues:

· Policy statement

· The approach we will adopt

· Practical arrangements for putting the policy into effect

· How we will endeavor to ensure the quality of the service

1. POLICY STATEMENT
The Council will make effective arrangements to enforce the Food Safety Act 1990,The  Food Hygiene (England) Regulations 2006 and all associated regulations and codes of practice, with the aim of ensuring that all food and drink intended for human consumption, which is produced, stored, distributed, handled or consumed within the Borough is without risk to the health and safety of consumers.

2. THE APPROACH WE WILL ADOPT
The introduction of the Food Hygiene (England) Regulations 2006  formalised the requirement for enforcing authorities to ensure that operators of food businesses take a hazard analysis and control approach when dealing with food safety issues and have a documented food safety management system where appropriate.  From a food safety point of view, practices are being considered as relevant, if not more, than the physical condition of premises.  

This has resulted in increased demands on enforcement officers and both the operators of food businesses and food handlers who have now to demonstrate their knowledge of food safety.  A wide variety of statutory and non-statutory guidance exists to assist in the interpretation and compliance of the law.

In carrying out its statutory duty under the Act, the Council will ensure that a balanced and consistent approach is adopted by all enforcement officers.  Resources will be targeted to meet risk-based inspection requirements and the law applied in a proportionate and transparent manner.

Rushcliffe Borough Council will:

1 Enforce and execute the provisions of the Food Safety Act 1990 and The Food Hygiene (England) 2006 and associated Regulations in order to comply with their statutory duty under Section 6 of the Act.


2
Register all food premises as required by legislation.

3
Inspect food premises with a frequency determined by an assessment of the potential risks guided by the Food Law Code of Practice issued by the Food Standards Agency.
4 Make consistent enforcement decisions in accordance with the procedure detailed in Appendix A of this policy.


5
Comply with statutory guidance issued by LACORS, Food Standards Agency and, where applicable, Department of the Environment’ Food and Rural Affairs(DEFRA) and the Department of Health (DOH).


6
Liaise with the other food authorities in the county through the Nottinghamshire Food Safety Liaison Group to ensure a consistent and agreed approach in dealing with food safety issues.


7
Participate in an inter authority auditing programme with other Local Authorities in the Nottingham area.


8
Liaise with the Nottinghamshire Food Sampling Group to agree a programme of food sampling on a local basis, and as required by LACORS.


9
Explain, clearly, to the owners of individual food businesses, the purpose of inspections.  All inspections will be the subject of a written inspection report a copy of which will be left at the premises at the time of inspection. This should detail the main findings of the inspection and will be signed by the inspecting officer and person operating the business at the time of inspection. In certain cases a business will receive a typed Inspection letter which will be sent within 10 working days. This will set out the hazards identified by enforcement officers during their inspection and the remedial action required.  A clear distinction will be made between matters which are statutory requirements and those which are recommendations as matters of good practice.


10
Ensure the continued development of its enforcement officers (both Environmental Health Officers and Technical Officers) and encourage officers to keep up to date on food safety issues.


11
React to all food alerts ensuring the appropriate persons are notified of hazards.


12
Training/Education.

3. PRACTICAL WORK ARRANGEMENTS FOR PUTTING THE POLICY INTO EFFECT
Introduction
This section sets out the arrangements the Council has in place for putting its policy into effect. It explains how the work will be organised, who will carry out the work and what enforcement action the Council will take under normal circumstances.

How will the Council carry out its duties?

· Pro-active Inspections

Pro-active inspections will be carried out in the form of a rolling three year risk-based programme.  At the beginning of each financial year, the Principal and Senior EHO(Proactive) will produce a report identifying those premises which are due for inspection during the year.  The percentage of premises due for inspection during the year that are inspected is a statutory performance indicator. Once the Authority has determined the extent of the relative risk and categorised the premises, inspections will be made on the following minimum frequency basis


A
  6 months
high risk


B
12 months

(

C
18 months

(

D
  2 years

(

E
  3 years
Alternative enforcement
· Reactive Inspections

Reactive Inspections will be carried out following the receipt of a complaint, which could be regarding a food complaint, for example concerning contamination or via the notification of a suspected food poisoning.  The Council, through its statutory performance indicators, has a target to respond to 97% of all complaints within specified response times.

· Food Alerts from the Food Standards Agency are categorised as either ‘For Action’ or ‘For Information’. Those which are specified as ‘For Action’will be dealt with immediately on receipt.  Reference will be made to The FSA Code of Practice.
· Sampling

Food sampling will be carried out on a local basis as agreed by the Nottinghamshire Food Sampling Group and on a national basis by LACORS.  Proprietors involved will be informed of the outcome and will be required to take remedial action where deemed necessary.  Formal sampling as guided by the FSA code of Practice will be restricted where formal action is anticipated.

· Education/Training

All inspections will involve some form of education/training, which is to be provided during on-site discussions concerning food preparation procedures and by offering advice and information on matters requiring attention.  The Proactive Team will also endeavor to run a minimum of four basic food hygiene courses each year.  Additionally, a food safety newsletter will be produced to be sent to all food business at least once every year.  The purpose of the newsletter will be to update food businesses on legislative changes and local initiatives.  

· Enforcement Action

To ensure an effective, transparent and consistent approach to enforcement of food safety legislation, authorised officers will follow the guidance in Appendix A to this Document.

Who will implement the policy?
Responsibility for implementation of the policy rests with Head of Environmental Health, under the authority of the Borough Public Protection Officer. Day to day activities are carried out by authorised officers in the Proactive Team.  The Principal and Senior EHO’s  for this team are responsible for the planning, organisation and subsequent monitoring of all aspects of the policy.  Inspections, sampling, complaints investigations and training will be carried out by officers authorised under the Food Safety Act 1990 and Food Hygiene (England) Regulations 2006 and as detailed in the FSA Code of practice
· Environmental Health Officers and technical officers are authorised to deal with aspects of food legislation in accordance with the services competency matrix and authorisation scheme.
· Officers will carry with them and have available on request their written authorisation.

4. HOW WILL WE ENDEAVOUR TO ENSURE THE QUALITY OF THE SERVICE?
The Council is committed to ensuring that the highest practicable standard of service is achieved and that good customer care practice is integrated into all aspects of service delivery. In meeting its duties under food safety legislation the Council will strive for excellence in the quality of service provided.  All staff will adopt a professional approach and performance monitoring will be carried out to ensure compliance with agreed targets.  The service will also be audited by section heads, via customer surveys and by reviewing any complaints against the service that may be received.

· Professionalism

It is the responsibility of the Council to ensure that all officers authorised to carry out enforcement under the Act and any legislation made under the Act are suitably qualified and experienced in accordance with The Food Standards Agencies code of practice and relevant guidance issued by LACORS.
The Council will ensure that all authorised officers have access to appropriate professional training and other resources required in order to maintain a high level of professionalism and competence.

· Monitoring implementation of the policy

Having set the standards that the Council wishes the service to achieve, it is essential that the detailed arrangements in the policy are put into practice and that the outcome is monitored and reviewed.

The Head of Environmental Health and the Principal and Senior EHO (proactive) will therefore make arrangements to monitor the following:

· Compliance with agreed targets for pro-active inspections

· Compliance with agreed targets for reactive inspections/complaints

· Compliance with agreed targets for written reports following inspections

· The number of requests for service received year to year

· The number of food alerts received year to year

· The number of sampling initiatives carried out year to year

· The number of training courses and candidates run year to year

· The results of Post Inspection questionnaires
· The results of inter-authority auditing

· The number and nature of complaints made against the service

· The results of specific target monitoring i.e. Number of businesses with a documented food safety management system.
This policy will also be reviewed periodically and amendments will be made, taking account of statutory and technical advancement and the outcome of performance monitoring.

A quarterly report on activity will be presented to and considered by the Council’s performance monitoring unit.
APPENDIX A

ENFORCEMENT PROCEDURE
Local authorities have a variety of options available to them when implementing food safety legislation.  Action can be either informal - persuasive or formal – compulsory.   The various options available are detailed below.

In developing this enforcement procedure, the Council has had regard to the guidance in the Codes of Practice issued by LACORS

1. INFORMAL ACTION
Authorised officers will use informal procedures as long as they believe that such procedures will secure compliance with the requirements of food safety legislation within a reasonable time scale.
 During or on completion of an inspection the authorised officer will discuss as far as possible with the operator of the business, any problems that are identified and will explain what is necessary to rectify the problem.

 All inspections will be the subject of a written inspection report a copy of which will be left at the premises at the time of inspection. This should detail the main findings of the inspection and will be signed by the inspecting officer and person operating the business at the time of inspection. In certain cases a business will receive a typed Inspection letter which will be sent within 10 working days. This will set out the hazards identified by enforcement officers during their inspection and the remedial action required.  A clear distinction will be made between matters which are statutory requirements and those which are recommendations as matters of good practice and the measures that are required to secure compliance with the legislation.    
 It will be clear from both the inspection report and any subsequent letter that the operator can approach the Department for additional advice/assistance should it be necessary.
Clear contact details regarding an Officers manager are always  provided to allow an operator to take a matter further they are not happy with the response of an officer.
Authorised Officers will actively encourage food handlers to participate in food hygiene training to expand their knowledge and understanding of food safety issues.

2.
FORMAL ACTION
In deciding what enforcement action is necessary, an authorised officer will have regard to the nature and severity of the contravention and the effects on public health. Regard will also be given to the food safety history of the business and attitude of the proprietor in complying with legislative requirements.  Formal action will be instigated where informal action has failed to ensure that a proprietor has performed the duties imposed on them by relevant food safety legislation.

A decision on what type of action to take may not necessarily be made at the time of the inspection.

2.1 Improvement Notices
An authorised Officer may consider the use of a Hygiene improvement notice appropriate in any of the following or combination of the following situations

· where formal action is proportionate to the risk to public health

· where there is a history of non-compliance or delay in compliance of food safety legislation

· where it is believed that for an informal approach is not likely to be effective

A Hygiene improvement notice gives the food business operator on whom the notice is to be served a minimum of 14 days in which to make a representation in respect of works improvement required.

A Hygiene  improvement notice will clearly detail which regulations have been contravened and what remedial action is necessary.  Information will be sent explaining the recipient’s right to appeal.  The notice will specify the time within which compliance is required.  The time allotted will be dependent on the nature of the problem, the public health risks involved and the availability of the solution.  The minimum time allowed is 14 days.

An authorised officer, serving a Hygiene improvement notice, must be satisfied that they have adequate evidence to successfully prosecute for non-compliance should the situation arise. 

An authorised officer will visit as soon as is reasonably practicable following expiry of the time allowed for compliance to check whether the contraventions of food safety legislation have been remedied.  If they have not, an offence has been committed and the investigating officer shall prepare a report for the  Borough Public Protection Officer(BPPO).

The BPPO will decide whether it is necessary and appropriate to instigate prosecution proceedings in respect of the food business operator subject to the Borough Solicitor being satisfied as to the available evidence.
2.2 Prohibition Procedures
Authorised Officers may come across circumstances calling for prohibition action where there is an imminent risk to public health.

 Under Sections 11 and 12 of the Food Safety Act 1990 and section 7 of The Food Hygiene (England) Regulations 2006 an Emergency prohibition Notice or Hygiene Emergency Prohibition Notice may be served for the following reasons:

· to close the premises

· to prohibit the use of the premises for certain types of food businesses

· to prevent the use of certain equipment

· to prohibit a particular process

· to prohibit a person

The notice will require immediate closure of the premises or use of specific equipment, or the cessation of a process.

Following the service of an emergency prohibition notice or Hygiene Emergency prohibition Notice the local authority must within three days apply to a magistrates court for an emergency prohibition order.  Where an order is not applied for the proprietor may claim compensation for losses arising as a result of the emergency prohibition notice.

The emergency prohibition notice, Hygiene Emergency Prohibition Notice Emergency Prohibition order, Hygiene Emergency prohibition Order and accompanying notes will contain the following information.

· The name of the business and its address or the name of the person to be prohibited, where applicable.

· The matters which are considered to pose an imminent risk or the reasons why an application for prohibiting a person is being made.

· Following the service of the prohibition notice, details concerning when the application to the Magistrate’s Court to confirm the prohibition is to be made.

· Details as to how to request, in the case of the premises, how it may be allowed to open following the service of the (Hygiene)prohibition order.

· Information as to circumstances when compensation for any losses are entitled following the service of the prohibition notice.

Where the order/notice involves prohibition of a person the local authority must notify the Borough Public Protection Officer.

Once a prohibition order is made in respect of a person the Chartered Institute of Environmental Health are notified in accordance with Central Government Guidance.

2.3 Inspection, Detention and Seizure of Suspect Food
Where an authorised officer becomes aware of a situation where food fails or is suspected of failing to comply with food safety requirements, then he/she may detain it to allow time for further investigation.

The officer must then, within 21 days, make a decision as to whether to withdraw the detention notice or to seize the food.

Where an officer is satisfied that food does not comply with food safety requirements the food may be seized. Written notice of the seizure should be issued as soon as is reasonably practicable. This notification should include details of the type and quantity of the food seized including any distinguishing marks, codes, dates. The food will be presented to a JP as soon as possible but within two days, when a decision on further action will be made. This 2 day period may be extended if necessary to ensure that parties attend and be represented if they choose.
A food condemnation notification should be given to the person in charge of the food when the officer intends to have the food dealt with by a Justice of the Peace.
In considering what action to take the authorised officer must consider:

· the nature of contamination

· the condition of the food containers

· the available evidence

· the quantity involved in relation to the quantity sampled.

It is an offence for anyone to obstruct an authorised officer in the course of their duty and to contravene the requirements of a notice.  Any breach will be considered by the Borough Public Protection Officer for the recommendation of prosecution by the local authority.

2.4 Prosecution
Food handlers and the owners of food businesses found to be contravening food safety legislation will be given a reasonable opportunity to comply.  However, in some situations the seriousness of the offence may be such that prosecution is appropriate. The following circumstances may result in prosecution proceedings being brought:

· non-compliance of a Hygiene improvement notice, Hygiene Emergency Prohibition Notice or Order
· obstructing an authorized officer in the course of their duties

· where the seriousness of the offence and the need to protect the public warrant such action


In such cases, the Council will consider:

· the seriousness of the offence

· the previous history of compliance with relevant legislation

· the ability of the defendant to establish a due diligence defence

· the availability and capability of witnesses and the evidence available.

2.5
Whether to Prosecute
 
Not every contravention of the law should be prosecuted through the Courts.  The Authority will weigh the seriousness of the offence (taking into account the harm done or the potential for harm arising from the offence) with other relevant factors, including the financial circumstances of the defendant, mitigating circumstances and other public interest criteria.


The Authority will have regard to The Code for Crown Prosecutors issued under section 10 of the Prosecution of Offences Act 1985 in deciding whether to prosecute in any particular case.  Thus, before starting proceedings, the Borough Solicitor must be satisfied that there is a realistic prospect of a conviction based on the evidence (that is, there must be sufficient admissible, substantial and reliable evidence to secure a conviction).  In addition, the Authority will balance, carefully and fairly, the various public interest criteria against the seriousness of the offence.  These public interest criteria include:-


(a)
the likely sentence (if convicted);


(b)
previous convictions and conduct of the defendant;


(c)
whether there are grounds for believing the offence is likely to be repeated;


(d)
the prevalence of the offence in the area;


(e)
whether the offence was committed as a result of a genuine mistake or misunderstanding;


(f)
any delay between the offence taking place and the date of trial;


(g)
the likely effect the prosecution will have on the defendant;


(h)
whether the defendant has put right the loss or harm caused.


If a number of offences have been committed and prosecution is deemed to be appropriate, then in selecting the offences for prosecution, regard will be had to the need to reflect the seriousness of the matter and to give the Court adequate sentencing powers to deal with the matter appropriately.

2.6
Formal Caution

Occasionally, a formal caution may be issued instead of a prosecution.  The Council will have regard to the guidance contained in Home Office Circular 59/1990 in deciding whether or not to offer alleged offenders the chance of a formal caution.

2.7
Aims of the Prosecution Policy

Through judicious exercise of discretion, the Authority will aim for a consistent and uniform approach to prosecution in the field of food safety, having due regard to the deterrent effect of a prosecution and the need to deal with offences in a proportionate way.
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